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Reply to Rapid City Office 

Writer's e-mail address: gerland@bangsmccullen.com 

February 19,2002 

Ms. Debra Elofson 
Executive Director 
Public Utilities Commission 
Capitol Building, I st floor 
500 East Capitol Avenue 
Pierre, SD 57501-5070 

Re: In the Matter of the Petition for Declaratory Ruling Filed 
For West River Electric Association, Inc. 

Dear Ms. Elofson: 

OLK Firm represents West River Electric Association, Inc. 
("WREA")in the above-referenced matter. Enclosed for filing, pursuant to 
the provisions of S.D.C.L. 5 1-26-15 and A.R.S.D. 20:10:01:34, and in 
accordance with A.R.S.D. 20: 10:01:02.5, please fmd an original and ten 
copies of WREA' s Petition for Declaratory R~lling. 

Our Finn has provided a copy of its Petition to Mr. Steven Helmers, 
attorney for Black Hills Power, Inc. ('BHP") but would req~lest the 
Commission formally serve BHP with a copy of said Petition at such time as 
the Commission may set the matter for hearing. 

Please advise should the Commission desire any fiurther infomation 
to be submitted for its consideration prior to the hearing. Thank you. 

Sincerely, 

BANGS, McCULLEN, BUTLER, 
FOYE & SIMMONS, L.L.P 

,qAb<i/ 
Gregory . rlandson 

Enclos~u-es 
cc: Mr. James Pal11 (wlencl.) 

Mr. Steven Helmers (wlencl.) 



STATE OF SOUTH DAKOTA 
PUBLIC UTILITIES COMMISSION FEE? 2 1 2002 

IN THE MATTER OF THE 1 
PETITION FOR DECLARATORY 1 DOCKET NO. 
RULING FILED FOR WEST RIVER ) 
ELECTRIC ASSOCIATION, INC., AS IT ) 
RELATES TO BLACK HlLLS POWER, NC.) 

P~usuant to the provisions of S.D.C.L. $ 1-26-1 5 and A.R.S.D. 20: 10:01:34, West River 

Electric Association, Inc. ("WREA"), does hereby petition the South Dakota Public Utilities 

Commission ("Commission") declaratory rulings in regard to the following issues: 

A. Whether Black Hills Power, Inc. is rendering or has extended service within WREAYs 
territory in violation of S.D.C.L. $ 49-34A-42. 

B. Whether WREA has the right to provide fizhue electrical service to the Rapid City 
Waste Treatment Facility located w i t h  WREAYs assigned service area. 

STATEMENT OF FACTS AND LAW 

1. The state statutes in question are: 

A. S.D.C.L. 5 49-34A-42: Each electric utility has the exclusive right to 
provide electric service at retail at each and every location where it is 
serving a customer as of March 21, 1975, and to each and every present 
and fuhu-e customer in its assigned service area. No electric utility shall 
render or extend electric service at retail within the assigned service area 
of another electric utility unless such other electric utility consents thereto 
in writing and the agreement is approved by the commission consistent 
with $49-34A-55. However, any electric utility may extend its facilities 
through the assigned service area of another electric utility if the extension 
is necessary to facilitate the electric utility connecting its facilities or 
customers within its own assigned service area. 

The cormnission shall have the jurisdiction to enforce the assigned service 
areas established by $ 5  49-34A-42 to 49-34A-44, inclusive, and $4  49- 
34A-48 to 49-34A-59, inclusive. 

B. S.D.C.L. 5 49-34A-43: The boundaries of each assigned service area, 
outside of incorporated municipalities, shall be a line equidistant between 
the electric lines of adjacent electric utilities as they existed on March 21, 
1975, provided that these boundaries may be modified by the p~lblic 
utilities cormnission to take account of natural and other physical barriers 
which would make service of electric power and energy beyond those 

A 



barriers economically impractical and shall be modified to take account of 
the contracts provided for in this section, and provided fwther that said 
boundaries shall also be modified by the commission to take into account 
orders entered before July 1, 1975 by the electric mediation board. 

Contracts between electric utilities, which are executed on or before July 
1, 1976, designating service areas and customers to be served by the 
electric utilities approved by the commission shall be valid and 
enforceable and shall be incorporated into the appropriate assigned service 
areas. The commission shall approve a contract if it finds that the contract 
will eliminate or avoid unnecessary duplication of facilities, will provide 
adequate electric service to all areas and customers affected and will 
promote the efficient and economical use and development of the electric 
systems of the contracting electric utilities. 

Where a single electric utility provided electric service within a 
municipality on March 2 1, 1 975, that entire m~micipality shall constitute a 
part of the assigned service area of that electric utility. Nothing contained 
in this chapter shall modify existing rights of municipalities to establish an 
electric utility. Where two or more electric utilities provided electric 
service in a municipality on March 21, 1975, the boundaries of the 
assigned service areas within an incorporated municipality shall be 
assigned pwsuant to the equal distance concept as applied to lines located 
only w i t h  the rn~micipal boundaries. 

C. S.D.C.L. 5 49-34A-44: On or before January 1, 1976, or, when requested 
in writing by an electric utility and for good cause shown, and at a further 
time as the p~bl ic  utilities commission may fix by order, each electric 
~ltility shall file with the conmission a map or maps showing all its 
electric lines outside of incorporated m~~nicipalities as they existed on 
March 21, 1975. Each electric utility shall also submit in writing a list of 
all municipalities in which it provided electric service on March 21, 1975. 
Where two or more elecbic utilities serve a single municipality, the 
commission may require each utility to file with the commission a map 
showing its electric lines within the municipality. 

On or before July 1, 1976, the commission shall, after notice and hearing, 
establish the assigned service area or areas of each electric utility and shall 
prepare or cause to be prepared a map or maps to accurately and clearly 
show the bo~mdaries of the assigned service area of each electric ~ltility. 

In those areas where, on March 21, 1975, the existing electric lines of two 
or more electric utilities were so intertwined that 949-3411-43 cannot 
reasonably be applied, the commission shall, after hearing, determine the 
boundaries of the assigned service areas for the electric utilities involved. 
In malcing its decision, the commission shall be guided by the following 
conditions as they existed on March 2 1, 1975 : 



The proximity of existing distribution lines to such 
assigned territory, including the length of time such lines 
have been in existence; 
The adequacy and dependability of existing distribution 
lines to provide dependable, high quality retail electric 
service; 
The elimination and prevention of duplication of 
distribution lines and facilities supplying such territory; 
The willingness and good faith intent of the electric utility 
to provide adequate and dependable electric service in the 
area to be assigned; 
That a reasonable opportunity for fbture growth within the 
contested area is afforded each electric ~ltility. 

Any electric utility whch feels itself aggrieved by reason of an assignment 
of a service area may protest such assignment within a ninety-day period 
after issu.ance of the map of the assigned service areas by the commission 
and the commission shall have the power, after hearing, to revise or vacate 
such assigned service area or portions thereof consistent with the 
provisions of this section and $49-34A-43. 

2. The facts and circumstances which give rise to this petition are as follows: 

WREA is a cooperative, not-for-profit utility incorporated under the laws of South 

Dakota and has been given an assigned service area (See Exhibits A and B indicating partial 

service area) for the purpose of providing electric service to the customers w i t h  its assigned 

territory p~rsuant to S o ~ ~ t h  Dakota law. S.D.C.L. $ 49-34A-44. 

Black Hills Power, Inc. ("BHP")~ is a for profit corporatiou incorporated under the laws 

South Dakota and has also been given an assigned service area (See Exlubits A and B indicating 

partial service area) for the purpose of providing electric service to the customers within its 

assigned teiitory pursuant to S o ~ t h  Dalcota law. Id. 

The City of Rapid City, South Dakota, ("City") has owned and operated the sewer plant 

since approximately 1967. WREA supplied temporary power for the initial construction of the 

plant. BKP, as explained below, provided an initial service to the plant which is located within 

WREA's designated service area. During the mid-198OYs, BHP, by adding a second service to 



the plant without consultation or approval from WREA or the Commission, impermissibly 

expanded its service within WREA's designated service area. 

City has prepared specifications and is preparing to receive bids for substantial 

construction of new facilities and expansion of the plant. The City will need additional electrical 

services within WREA's designated service area. WREA respectfully submits it is entitled to 

provide the new service to the plant. 

The territorial map filed with the Commission clearly indicates the sewer plant is in 

WREAYs assigned service area.2 S.D.C.L. 8 49-34A-44. The locations of existing, planned and 

the potential fizture service sites are identified in Attached Exhibit C and described as follows: 

1. Service Number One. This was the first service to the plant was installed and 

maintained by BHP around 1967, the year the plant went on line. Exhibit C. WREA has 

never challenged BHP's right to maintain this service. WREA supplied temporay 

electrical service to the plant during construction and did construct three phase at the time 

of construction. 

2. Service Number Two. This disputed service was installed in 1985 or 1986 by BHF'. 

BHP did not have WREA's consent to install this service w i t h  WREA's territory and 

there is no indication the Colnmission ever considered or approved the same. a. 
3. Services Three through Five. Services three through five are the proposed new services 

as indicated in the specifications. Id. Service three would be for the new sl~dge handling 

building, service fow to the new blower building and service five to the new administration 

building. These new services will consist of separate transformers, meters, and primary 

' Foin~erly lcnown as Black Hills Power & Light Company. 
"Assigned service are," is defined as the "geographical area in which the boundaries are 

established as provided in 85 49-34A-42 to 49-34A-44, incl~~sive, and 55 49-34A-48 to 49-34A- 
59[.]" S.D.C.L. 8 49-34A-1 (1). 



wires. Id. Each of these new service sites will have its own transformer, meters, entrance 

panels, and standby generators. 

3. Service Six. Service six is a potential future service site. 

A. BHB is rendering or has extended service within WREA's territory in 
violation of S.D.C.L. 5 49-34A-42. 

Through a special city election held on July 11, 1967, BHP was given the right to provide 

the original service to the sewer plant.3 WREA does not dispute that in 1975, the sewer plant 

was a BHP customer, pursuant to S.D.C.L. 5 49- 34A-42, for retail electric power within 

WREA' s territory. 

S.D.C.L. 5 49-34A-42 provides: 

Each electric utility has the excl~lsive right to provide electric service at retail at 
each and every location where it is serving a customer as of March 21, 1975, and 
to each and every present and future customer in its assigned service area. No 
electric utility shall render or extend electric service at retail w i t h  the assigned 
service area of another electric utility unless such other electric utility consents 
thereto in writing and the agreement is approved by the commission consistent 
with 549-34A-55. However, any electric utility may extend its facilities through 
the assigned service area of another electric utility if the extension is necessary to 
facilitate the electric utility connecting its facilities or customers within its own 
assigned service area. 

The commission shall have the jurisdiction to enforce the assigned service areas 
established by $8 49-34A-42 to 49-34A-44, inclusive, and $8 49-34A-48 to 49- 
34A-5 9, inclusive. 

WREA does, liowever, dispute BHPYs extension of its original service to the plant in 

approximately 1985 or 1986 when BHP installed Service Two. See Exhibit C. BHP did not 

have WREA's consent to install tlis service within WREAYs territory and there is no indication 

the Commission ever approved the same. See S.D.C.L. 4 49-34A-42 ("No electric ~ltility shall 

render or extend electric service at retail within the assigned service area of another electric 

~ltility unless such other electric utility consents thereto in writing and the agreement is approved 

-- 

WREA supplied power for the initial construction of the sewer plant. 
5 

I 



by the commission consistent with $49-34A-55.). Therefore, WREA respectfully requests a 

declaratory ruling that BHP's installation and maintenance of Service Two within WREA's 

service area is illegal and invalid. 

B. WREA has the right to provide future electrical service to the sewer plant 
located within its assigned service area. 

The South Dakota Supreme Court has consistently held that electric utilities have the 

right to exclusively serve customers within their assigned service areas. Matter of Certain 

Territorial Elec. Bo~mdaries (Aberdeen) 281 N.W.2d 72 (S.D. 1979) (citing S.D.C.L. 4 49-34A- 

42). Indeed, the plain language of S.D.C.L. 5 49-34A-42 confirms WREA's right to deliver and 

maintain the proposed new services to the sewer plant by providing in part: 

No electric utility shall render or extend4 electric service at retail within the 
assigned service area of another electric utility unless such other electric ~ltility 
consents thereto in writing and the agreement is approved by the commission 
consistent with $49-34A-55. 

Again, WREA does not dispute that BHP was serving the sewer plant as of March 21, 

1975. City proposes thee more services for its expansion and new construction of the plant as 

well as one potential additional future site. WREA submits it is entitled to provide any new 

service to the sewer plant and that cclocation" refers to the original single service site rather than 

City's entire property. IcJ. 

There are no South Dakota Supreme Court cases defining "location" as it is used in 

S.D.C.L. $ 49-24A-42. The South Dakota Supreme Court, however, in the Matter of Clay-Union 

Electric Corporation, rejected an argument that this statute and its predecessor, S.D.C.L. 5 49-41- 

7, reflected a "legislative intent to protect exclusive service rights, not merely to a customer, but 

to a legally described area surro~mding that customer." 300 N.W.2d 58, 61 (1980). The court 

rejected the specific argument that the legislative "change of the word ccstnuAures" in S.D.C.L. 5 

The word "extend" has been defined as to "reach or be or make continuous over a ceitain area" 
or to add to, increase, stretch or lay out. The Oxford Dictionary 51 1 (Am. Ed. 1996). 



49-41-7 to "location" in S.D.C.L. 5 49-34A-42 requires a more expansive interpretation of the 

reserved rights. Id. 

By the terms of [S.D.C.L. 5 49-34A-421 the Legislature provided two specific 
types of protection. First, it assured that each utility would be granted all future 
sewice rights w i t h  its designated service area; and second, it protected 
individual sewice existing at the time the franchise was granted. 

Id. at 62 (emphasis added). - 

It is clear that the Legslatme sought to protect WREA by granting it all sewice rights 

withn its designated service area after the enactment of S.D.C.L. $ 49-34A-42 in 1975. Id. 

Further, the Legislature sought to protect BPHYs then existing "individ~~al service" to the plant. 

Id. The prohibition found in S.D.C.L. 5 49-34A-42 against extending services, without the - 

consent of the utility who has control over the service is consistent with WREAYs position on 

entitlement to provide the new service to the plant. The same prohibition also clearly supports 

WREAYs position that the word "location" refers only to a single service site or meter rather than 

the customer's entire property. 

The following guidelines have been held to govern interpretation and application of 

Chapter 49-34A: 

The intent of the legislature is "derived from the plain, ordinary and popular 
meaning of statutory language." . . . Statutes are to be read in pari materia. . . . It 
is presumed that the legislature intended provisions of an act to be consistent and 
harmonious. . . . It is also presumed that the legislature did not intend an absurd 
or unreasonable result. 

Matter of Northwestern P~~bl ic  Service Co., 560 N.W.2d 925, 927 (citations omitted). 

The protection of existing service rights, as found in S.D.C.L. 8 49-34A-42, is 

s~~bordinate only to the ability of utility companies' right to contract to designated service areas 

and customers to be served (subject to Commission approval). Id. The bottom line is that the 



exclusive service rights contained in S.D.C.L. 5 49-34A-42 must be recognized unless the 

competing utilities contract otherwise and receive Commission approval. 

WREA is entitled to provide new service to the plant no matter how the term "location" 

is interpreted. S.D.C.L. 5 49-34A-42 unambiguously provides that BHP is prohibited from 

extending electric service within the sewer plant which is in WREA's assigned service area 

unless WREA consents5 in writing and the agreement is approved by the Commission. There is 

no q~lestion BHP would have to extend its facilities to provide the new service to the plant which 

is in WREA's service area.6 

The So~lth Dakota Supreme Court has been called upon to determine what actions 

constitute rendering or extending services withm the meaning of S.D.C.L. 5 49-34A-42. In the 

Matter of Northern States Power Co., 489 N.W.2d 365 (1992). The Supreme Court held that 

extending a private power line to a transformer constituted an impermissible extension of 

services within another's designated service area. Id. There is little room to doubt that the new 

services to the plant consisting of extending primay distrib~ltion lines, separate transformers and 

meters constitute an extension of services w i t h  the meaning of S.D.C.L. 5 49-34A-42. See Ex. 

C (services 3 through 5). 

3. The precise issues to be answered by the commission's declaratory ruling is: 

WREA does not dispute that, subject to approval of the Commission, electric utilities may buy, 
sell, or exchange service rights by mutual agreement. S.D.C.L. 5 49-34A-55. Any agreement 
which "changes assigned service areas" has to be filed and approved by the Commission before it 
may become effective. Id. In the present case, there has never been a mutual agreement or 
Commission approval to allow BHP to serve the sewer plant. WREA and BHP have, however, 
previously entered into agreements which, under certain conditions, allow them to serve certain 
customers in each others' designated service areas. Typically, if the general character of the 
customer's usage is deemed to have changed the service is to revert back to the utility holding the 
service area. The agreements also provided that the utility certified to the territory shall have the 
option to serve any new sewice in that territory. 

BHPYs right to protest the assignment of the sewer plant in WREAYs service area expired 
ninety-day's after the issuance of the map of the assigned service areas by the Commission. 
S.D.C.L. 5 49-34A-44. 



a. Whether WREA has the right to provide the service to the sewer plant installed by 
BHP in 1985 or 1986. 

b. Whether WREA has the right to provide future electrical service to the sewer plant 
located withm WREAYs assigned service area. 

WREA respectfully submits it is entitled to a declaratory d i n g  that BHP has illegally 

extended its service within WREAYs designated service area and that WREA is entitled to 

provide all future service to the sewer plant. 

Dated at Rapid City, South Dakota, this lgth day of February, 2002. 

BANGS, McCULLEN, BUTLER, 
FOYE & SIMMONS, LLP 

. r~ 
- .  

Allen N e l s o n  
Gregory J. Erlandson 
Attorneys for West River Electric Association, Inc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
(605) 343-1040 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he served a copy of t h s  legal document upon the 
person herein next designated, all on the date below shown, by depositing a copy thereof in the 
United States mail at Rapid City, South Dakota, postage prepaid, in an envelope addressed to 
said addressee, to wit: 

Mr. Steven J. Helmers, Esq. 
Attorney for Black Hills Corporatioil 

625 9*11 St. 
Rapid City, SD 57701 

which address is the last address of the addressee lcnown to the subscriber. 

Datedthis 19t11 day of February, 2002. 

4$& <.A- 
Gr o J. Erlandson 
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Reply to Rapid City Office 

Writer's e-mail address: gerland@bangsmccullen.com 

February 22, 2002 

Ms. Karen E. Cremer, Esq. 
Public Utilities Commission 
Capitol Building, 1st floor 
500 East Capitol Avenue 
Pierre, SD 57501-5070 

Re: In the Matter of the Petition for Declaratory R~~l ing  Filed 
For West River Electric Association, Inc. 

Dear Karen: 

It was a pleasure speaking with you on February 22, 2002, 
concerning the above-referenced matter., This letter serves to confirm that I 
agreed to extend the 15 day hearing requirement (S . D . C . L. 5 49-34A-59) to 
30 days to accommodate the PUC's schedule. 

I also advised you that I believe our position may be adequately 
stated in a half day. 

Thank you and please advise should the Commission desire any 
further information prior to the hearing. Thank you. 

Sincerely, 

BANGS, McCULLEN, BUTLER, 
L.L.P 

J. Erlandson 

cc: Mr. James Pald 
Mr. Steven Helmers 



South Dakota Public Utilities Commission 
WEEKLY FILINGS 

For the Period of February 21,2002 through February 27,2002 

If you need a complete copy of a filing faxed, overnight expressed, or mailed to you, please contact Delaine 
Kolbo within five business days of this report. Phone: 605-773-3705 Fax: 605-773-3809 

ELECTRIC 

EL02-003 In the Matter of the Petition of West River Electric Association, Inc, 
for a. Declaratory Ruling Regarding Service Territory Rights 
Concerning Black Hills Power, Inc, and West River Electric 
Association, Inc. 

West River Electric Association, Inc. (WREA) has filed a petition with the South Dakota 
Public Utilities Commission for a declaratory ruling in regard to the following issues: 
A. Whether Black Hills Power, Inc. is rendering or has extended service within 

WREA's territory in violation of SDCL 49-34A-42. 
B. Whether WREA has the right to provide future electrical service to the Rapid City 

Waste Treatment Facility located within WREA's assigned service area. 

Staff Analyst: Martin Bettmann 
Staff Attorney: Karen Cremer 
Date Docketed: 02/21/02 
Intervention Deadline: 0311 5/02 

TELECOMMUNICATIONS 

TC02-019 In the Matter of the Filing by New Edge Network, Inc. dlbla New Edge 
Networks for Approval of Relief of Certification Requirement to Post 
Surety Bond. 

In an Order dated December 8, 1999, the Commission granted New Edge Network, Inc. 
d/b/a New Edge Networks (New Edge) authority to provide interexchange and local 
exchange telecommunications services in South Dakota, subject to a continuous 
$25,000 surety bond. On February 21, 2002, the Commission received a filing from 
New Edge requesting relief from the Commission's bond requirement. 

Staff Analyst: Keith Senger 
Staff Attorney: Karen Cremer 
Date Docketed: 02/21/02 
Intervention Deadline: 03/08/02 



TC02-020 In the Matter of the Filing for Approval of an Amendment to an 
lnterconnection Agreement between Qwest Corporation and DlECA 
Communications, Inc. dlbla Covad Communications Company. 

O n  February 22, 2002, the  Commission received for approval a filing of a n  Amendment 
t o  t h e  Wireline Interconnection Agreement between Qwest Corporation (Qwest) and  
Covad  Commununications Company  for the S t a t e  of South Dakota (Covad). According 
t o  t h e  parties t h e  Amendment is a negotiated amendment  which is made  in order t o  add 
t e r m s  a n d  conditions for testing o n  Shared Loops and  adding paragraph 19.A to  t h e  
Repai r  a n d  Maintainance section of the  Agreement as s e t  forth in the Amendment. Any 
party wishing to  comment on  t h e  agreement  may d o  s o  by filing written comments with 
t h e  Commission and  the  parties t o  t h e  agreement no  later than March 14,  2002. 
Part ies  to  t h e  agreement  may  file written responses to t he  comments  no  later than 
twenty days  after the  service of t h e  initial comments. 

Staff Attorney: Kelly Frazier 
Da te  Docketed: 02/22/02 
Initial Comments  Due: 03/14/02 

TC02-021 In the Matter of the Filing for Approval of an Amendment to an 
lnterconnection Agreement between Qwest Corporation and New 
Edge Network, Inc. d/b/a New Edge Networks. 

On February 22, 2002, t he  Commission received for approval a filing of a n  Amendment 
for Unbundled Loops and Unbundled Dedicated Interoffice Transport (UDIT) to t h e  
lnterconnection Agreement between New Edge Network, Inc. (New Edge) a n d  Qwest 
Corporation (Qwest). According t o  the  parties the  Amendment is a negotiated 
amendmen t  which is made  in order  to  replace in its entirety, t h e  terms, conditions and  
r a t e s  for Unbundled Loops a n d  Unbundled UDIT to  the ag reemen t  or any associated 
amendment ,  as s e t  forth in Attachments 1 and  2 a n d  Exhibits A a n d  B of t he  
Amendment.  Any party wishing t o  comment on the  agreement  may  d o  s o  by filing 
written comments  with the  Commission and the  parties to t h e  agreement  no  later than 
March 14, 2002. Parties to t h e  agreement  may file written r e sponses  to  t he  comments 
n o  later than twenty days after t he  service of the  initial comments.  

Staff Attorney: Kelly Frazier 
Date Docketed: 02122102 
Initial Comments  Due: 03/14/02 

You may receive this listing and other PUC publications via our website or via internet e-mail. 
You may subscribe or unsubscribe to  the PUC mailing lists at http:Ilwww.state.sd.uslpuc 



03/07/2002 17:57 FAX 605 721 2550 BHC LEGAL DEPT. 

LINDEN R. EVANS, P.E. 
Associate Coonsel 

Telephone: (605) 721-2305 
Facslmlla: (605) 721-2550 

Erndil: levans@bh-corp.con1 

March 7,2002 

VIA FACSIMILE: 605.773.3809 

Ms. Karen E. Cremer, Esq. Ms. Sue Cichos 
Staff Attorney Assistant Executive Director 
Public Utilities Commission Public Utilities Commission 
500 E. Capitol 500 E. Capitol 
Pierre, South Dakota 5750.1 Pierre, South Dakota 57501 

Re: In the Matter of the Petition of West River Electric Association, Inc. for a Declaratory 
Ruling Regarding Service Territory Rights Concerning Black Hills Power, Inc. and West 
River Electric Association 
Docket No. EL02-003 

Dear Karen and Sue: 

This evening, I spoke with WREA's attorney, Allen Nelson, regarding the captioned matter. Mr. 
Nelson and I discussed Black Hills Power, Inc.'s difficulty with the proposed March 21,2002 
hearing date. Mr. Nelson has provided me with authority to represent: to the Commission that 
West River Electric Association, Inc. agrees to continue the March 21 hearing date. Mr. 
Nelson did not want to commit to a firm number of days for the continuance, except to state 
that WREA wishes for the hearing to occur at the Commission's earliest convenience. 

Mr. Nelson requested that I inform you that he will be travelling the remainder of this week and 
most of next week; however, if necessary, you can reach him through his secretary, Carlene at 
(605) 343-1 040. 

1 will call you tomorrow to confirm that you have received this fax and determine if you will 
need additional information. 

Thank you very much for your consideration in this matter. 

Sincerely, 

BLACK HILLS C O R P O m O N  

v ~ i n d e n  k. Evans 
LREIls 
CC: Allen G. Nelson (via facsimile - (605) 343-1503) 

625 Nlnth Street 8 P.O. Box 1400 . Rapid City, Soulh Dakota 57704 . ww.blackhillscarp.com 



LINDEN R. EVANS, P.E. 
Associate Counsel 

March 8, 2002 

Deb Ellofson, Executive Director 
Public Utilities Commission 
Capitol Building, First Floor 
500 East Capitol Avenue 
Pierre, SD 57501 

Telephone: (605) 721-2305 
Facsimile: (605) 721-2550 

Email: levans@bh-corp.com 

Re: PUC File Number: EL02-003 
Petition of West River Electric Association for Declaratory Ruling Regarding Service 
Territory Rights Concerning Black Hills Power, Inc. and West River Electric Association 

Dear Ms. Ellofson: 

Enclosed for filing in the above matter, are the original and ten copies of Black Hills 
Power, /nc.'s Petition for Leave to Intervene and Brief in Resistance to West River Electric 
Association, Inc.'s Petition for Declaratory Ruling. 

Sincerely, 

BLACK HILLS CORPORATION 

k in&  t? &~d 
Linden R. Evans 

0 
Encl. 

cc: Allen G. Nelson (wlencl.) 

625 Ninth Street P.O. Box 1400 Rapid City, South Dakota 57709 w.blackhillscorp.com 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF ) 
WEST RIVER ELECTRIC ASSOCIATION, ) 
INC. FOR A DECLARATORY RULING ) 
REGARDING SERVICE TERRITORY ) EL02-003 
RIGHTS CONCERNING BLACK HILLS ) 
POWER, INC. AND WEST RIVER ) 
ELECTRIC ASSOCIATION, INC. ) 

mp?. - b  -A  c F p  .AL:-:L? ,L, , 
L ' ":c L*.. w 9 

BLACK HILLS POWER INC.'S BRIEF IN RESISTANCE TO 
WEST RIVER ELECTRIC ASSOCIATION, INC.'S 

PETITION FOR DECLARATORY RULING 

PETITION FOR LEAVE TO INTERVENE 

, Black Hills Power, Inc. ("BHP"), pursuant to the provisions of SDCL § 1-26-17.1 and 

ARSD § 20:10:01:15.02, hereby petitions the South Dakota Public Utilities Commission 

("Commission") for leave to intervene in the captioned matter. BHP presents the following 

in support of this Petition to Intervene. 

Facts Supportinq BHP's Petition to Intervene 

On February 21, 2002, BHP was sewed with West River Electric Association, Inc.'s 

("WREA) Petition for a Declaratory Ruling ("~etition").'~ WREA's Petition seeks to enjoin 

BHP from serving specific electrical requirements of the Rapid City Wastewater Treatment 

Facility, owned and operated by the City of Rapid City, South Dakota ("Facility"). 

' I  BHP sought to jointly file a petition for declaratory ruling with WREA, as illustrated by the 
correspondence attached as Exhibit "A." 



BHP has served all of the electrical needs of the Facility for 35 years (since 1967) 

and over several decades has invested capital to efficiently continue service of those 

electrical needs for years to come - including the six electrical services described in 

WREA's Petition. BHP has a direct legal and pecuniary interest in WREA's Petition, and 

therefore, its Petition to Intervene in these proceedings is appropriate and should be 

granted. 

BHP'S POSITION AS TO THE REQUEST FOR A DECLARATORY RULING 

Factual Background 

BHP Serves the Facilities Electrical Requirements Pursuant to a 1967 City Council 
Resolution, a 1967 Canvassing Vote, and SDCL ch. 49-34A. 

BHP has served the electrical requirements of the Facility since 1967. BHP received 

a mandate to serve the Facility by virtue of a 1967 City Council Resolution, a subsequent 

Canvassing Vote at Special City Election held on July I I, 1967 ("1967 Vote"), and 

pursuant to SDCL § 49-34A-42. (Copies of the 1967 City Council Resolution and 

Canvassing Vote Resolution are attached and marked as Exhibit "B.") 

The Facility is located upon a 120-acre tract of land, owned by the City of Rapid City, 

South Dakota ("City"). The City originally purchased 40 acres in 1965 and an additional 80 

acres in 1973. (Attached and marked as Exhibit "C" are copies of the 1965 and 1973 

Warranty Deeds.) Accordingly, beginning with the I967 Vote and the subsequent 

implementation of SDCL ch. 49-34A-42, it was clear to the City, this Commission, and BHP, 

that the size of the Facility, along with its electrical load, would necessarily increase in 

relation to the City's population. Given BHP's obligation to serve the Facility as it grew, 

BHP invested capital to ensure it could reliably serve the Facility's electrical needs and 



growth. Specifically, BHP has invested capital by installing electrical distribution facilities 

sufficient to serve all future load growth at the Facility. 

BHP currently serves the Facility's electrical needs utilizing a primary distribution line 

connected to two transformers and electrical meters strategically located at the Facility 

pursuant to the City's requests. BHP plans to serve the additional electrical needs of the 

Facility by using the same primary distribution line and installing additional transformers 

and electrical meters as requested by the City's engineers and consultants. BHP serves 

the Facility's current electrical requirements through two Large Demand Curtailable Service 

Agreements and this Commission's Order Approving Contracts With Deviations (Docket 

EL93-021). (Copies of the Service Agreements and the Commission's Order are attached 

and marked as Exhibit "D.") 

Argument and Authorities 

A. BHP has the right and obligation to serve all the current and future electrical needs 
of the Facility. 

BHP's right and obligation to serve 4 current and future electrical needs of the 

Facility, is supported by: ( I )  the purpose and intent of SDCL ch. 49-34A; (2) this 

Commission's implementation of SDCL ch. 49-34A as to WREA and BHP (see Docket F- 

31 03); (3) this Commission's precedent (see, March I ,  1979 Order For Temporary Service 

entered in Matter of the Petition For Declaratory Rulinq Filed By Clay-Union Electric 

Corporation (Docket F-32922)); (4) South Dakota Attorney General Opinion No. 75-1 35 

defining the term "location," as used in SDCL § 49-34A-42; and (5) Court opinions that 

have defined the term "location," as used in statutes substantially similar to SDCL § 49- 



1. BHP's continued service of all of the Facility's electrical needs accomplishes 
the purpose and intent of SDCL ch. 49-34A. 

The Legislature's primary purpose in enacting SDCL ch. 49-34A (hereinafter "the 

Territorial ~ c t " ) ~ /  was to prevent duplication of electric distribution facilities and wasteful 

spending that could otherwise occur among utilities serving the electrical needs of South 

Dakota customers. The Supreme Court of South Dakota has described the policy of the 

Territorial Act as follows: "The policy underlying the Act was 'elimination of duplication and 

wasteful spending in all segments of the electric utility industry."' Matter of Northwestern 

Public Service Co., 1997 SD 35, fl 15, 560 N.W.2d at 927 (Citations omitted). 

BHP has continuously served the electrical needs of the Facility for 35 years 

pursuant to the 1967 City Vote and the plain language of the Territorial Act. Contemplating 

the obvious growth of Rapid City and the accompanying growth of the Facility, BHP has 

continuously maintained and invested capital in its electrical supply and distribution 

systems to efficiently provide the current needs and the future growth of the Facility. To 

avoid the duplication of services and wasteful spending and fulfill the intent of the Territorial 

Act, BHP must continue to serve the Facility, including its load growth -whether that load 

growth is 10 kilowatt-hours or 10,000 kilowatt-hours, and whether through one connection 

point or multiple connection points. To allow WREA to serve those same needs would 

undermine the policy for which the Territorial Act was enacted - the unnecessary 

duplication and wasteful spending otherwise sought to be eliminated. 

WREA's Petition asserts that the Commission should grant WREA the right to serve 

all new service sites and load qrowth at the Facility, which was added after 1975 -the year - 

the Territory Act was enacted. WREA's Petition asserts that additional meters and 

extension of a primary electric distribution line are impermissible "service sites" and 



"extensions," in violation of the Territory Act and SDCL § 49-$4~-42. See, WREA Petition, 

p. 8. BHP submits, however, that such an interpretation of the Territory Act would lead to 

absurd results and constant "policing" by the Commission. For example, many South 

Dakota customers make use of the "electric heat" tariff offered by several South Dakota 

utilities, including WREA. To effectuate this tariff, a second electric meter is installed and, 

occasionally, additional service wiring is likewise installed. The separate meter is installed 

to measure the customer's electricity consumption dedicated to electric heat for billing 

pursuant to the applicable tariff. According to WREA's reasoning, BHP should similarly 

serve the new the additional load growth at the "service sites" and "extensions" represented 

by the additional meters and service wiring installed by "frozen customers" served by 

WREA within BHP's territory. This, of course, would be an absurd construction of the intent 

and purpose of the Territorial Act and SDCL § 49-34A-42, and would create an impossible 

system for the Commission to "police." Obviously, the Commission does not want to 

immerse itself in the quagmire of distinctions that arise simply because of demand growth 

of a customer at a particular location. Otherwise, the Commission will be required to 

determine what amount of load growth or number of additional of meters will require a utility 

to construct distribution facilities to serve a frozen customer. 

To further illustrate, please consider the following hypothetical under South Dakota 

law: A duplex that is located in the service area of "Utility A" is served as a frozen customer 

by "Utility B." The owner of the duplex decides to expand the same building to create a 

four-plex, using additional electrical connection points and meters for the new units. 

Should Utility B, the present supplier, be permitted to serve the addition (and corresponding 

load growth) utilizing existing electric distribution facilities, or should Utility A be permitted 

'/a, Matter of Northwestern Public Service Co., 1997 SD 35, 4, 560 N.W.2d 925, 926. 
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or required to build additional electric distribution facilities to serve the addition (and 

corresponding load growth)? BHP believes that under South Dakota law it is clear that 

Utility B, the present provider to the frozen customer, would be legally entitled and 

obligated to serve the new addition. 

Futher, BHP anticipates that WREA will argue that, because it currently maintains 

electric distribution lines located near the Facility, any consideration pertaining to 

duplication of facilities and wasteful spending is irrelevant. While perhaps factually true, 

the Commission's decision in this matter will have far-reaching impact upon the service of 

"frozen" customers (and all electricity consumers) throughout South Dakota, as illustrated 

above. Consequently, when the purpose of the Territorial Act is considered, and to avoid 

an absurd construction of the Territorial Act, BHP has the lawful right and obligation to 

continue serving the electrical needs of the Facility. 

2. BHP's continued service of the growth of the Facilit~ is consistent with 
the Territorial Act. 

When implementing the Territorial Act, BHP was statutorily granted the right and 

obligation to serve of the electrical needs of the Facility (no matter the load or the load 

growth). As stated above, it was clear to the City, the Commission, WREA, and BHP that 

the Facility must grow as the City's population increased. Consequently, BHP has ensured 

its ability to efficiently serve all of the Facility's current electrical needs and load growth - 

whether the load growth is 10 kilowatt-hours or 10,000 kilowatt-hours. As discussed above, 

WREA's Petition asserts, however, that it has the right to service all future "sewice sites" as 

they are implemented at the Facility. This assertion is based primarily upon WREA's 

argument that BHP's service of the additional load growth is the service of additional 

"service sites" and an impermissible "extension" of BHP's facilities into WREA's territory, 



contrary to SDCL § 49-34A-42. See, WREA's Petition, pp. 6-8. WREA's assertion 

inappropriately seeks to equate "service sites" with the locations of transformers and 

meters that are strategically located at the Facility. 

The transformers and meters installed at the Facility were, of course, installed and 

located pursuant to the City's requests, and BHP's mission to accomplish those requests. 

To elude WREA's Petition and the issues presented therein, BHP could have insisted the 

City take delivery of electricity at primary ("high") voltage, and thereby provided electricity to 

the Facility through a single point (primary meter), which would have eliminated WREA's 

present contention. However, this would have required the City to own and maintain a 

primary voltage distribution system, something it did not wish to do, perhaps for capital cost 

considerations and operational concerns. Consequently, BHP should not be "punished" 

because it worked successfully with the City to accomplish the City's wishes and power 

needs at the Facility. This notion, of course, illustrates another distinction that the 

Commission would have to consider in future declaratory ruling petitions should it accept 

WREA's position in this matter. 

B. The Plain Language of SDCL 6 49-34A-42 Provides that BHP Must Continue to 
Serve the Electrical Growth at the Facility. 

SDCL § 49-34A-42 provides: 

Each electric utility has the exclusive right to provide electric service at 
retail at each and every location where it is serving a customer as of 
March 21, 1975 . . . ." [Emphasis added.] 

The plain language and intent of SDCL $j 49-34A-42 grant BHP the exclusive right 

and obligation to serve all of the electrical needs at the Facility, including any growth that 

occurs at the Facility's current location. This is because the load growth of the Facility will 

be served by BHP to the same customer and at the same "location" that BHP has served 



since 1967. BHP's construction of SDCL § 49-34A-42 is supported by: (a) this 

Commission's holding in The Matter of the Petition For Declaratory Ruling Filed By Clay- 

Union Electric Corporation (Docket F-32922); (b) an Attorney General Opinion No. 75-1 35, 

and (c) the Illinois appellate court's holding in Coles-Moultrie Elec. Coop. v. Ill. Commerce 

Comm., 394 N.E.2d 1068 (111. App. 4th 1979). 

I. BHP's continued service of the growth of the Facility is consistent with 
the Commission's prior decisions. 

This Commission has rendered a prior decision wherein it construed the term 

"location," as used in SDCL 5 49-34A-42. The Commission's April 6, 1979 Decision and 

Order entered in The Matter of the Petition For Declaratory Ruling Filed By Clay-Union 

Electric Corporation (Docket F-32922) (hereinafter "Clav-Union Decl. Ruling"), is 

instructive precedent upon this Commission, and supports BHP's continued service of the 

electrical load growth at the Facility. (A copy of the Commission's Order is attached and 

marked Exhibit "E.") 

In Clay-Union Decl. Ruling, this Commission construed the term "location" when it 

decided that the service of a farmhouse on a particular piece of property allowed the utility 

to continue serving the electrical needs of a new plant to be constructed on the same 

property. Id. While the Supreme Court of South Dakota affirmed the Circuit Court's 

reversal of the Commission's decision in Clay-Union Decl. Ruling, it did so upon grounds 

not applicable to the Commission's interpretation of the term "location" and that are poJ - 

applicable in this proceeding. See, Id. (attached and marked as Exhibit "E"); see also, 

Matter of Clav-Union Elec. Corp., 300 N.W.2d 58, 62 (S.D. 1980). 



Quite opposite to WREA's assertion, the Supreme Court of South Dakota in Clay- 

Union did & "reject" Clay-Union Electric ~orporation's~l determination that the term 

"location," as used in SDCL § 49-34A-42, includes "a legally described area surrounding 

that customer." Clav-Union, 300 N.W.2d at 61. The Clay-Union decision did not even 

respond to this portion of the Commission's ruling and analysis of SDCL § 49-3414-42, nor 

did it "respond" to the validity of the Clay-Union Electric Corporation's construction of the 

law. Rather, the Court simply recognized the general intent of the Territorial Act to prevent 

the type of service dispute that was raised by the Clay-Union's contention. at 62. 

Accordingly, the Clav-Union Court declined the invitation to define the term "location," and 

found other grounds upon which to base its holding. Consequently, to suggest that the 

Clav-Union Court "rejected" BHP1s position in this case is a plain misinterpretation of the 

Court's decision. 

Further, the Clay-Union Court's holding is actually limited to the interpretation of a 

unique, Commission-approved contract between utilities, which provided that a utility could 

continue to serve "existing structures and outlets," but "no new connections or hookups" 

could be made within the designated service area of the other utility. Id. at 59, 62. The 

Court specifically held that the contract between the utilities "took awav the right the utilities 

had under SDCL 49-34A-42." Id. at 62. (Emphasis added.) Accordingly, the Court did not 

interpret SDCL § 49-34A-42, except to state that the statutorily created "exclusive right" 

that is otherwise granted by SDCL § 49-34/4-42 was subordinate to the utilities' 

Commission-approved contract. Id. 

1 It is noteworthy that Clay-Union Electric Corporation, a South Dakota cooperative, has 
taken the exact opposite position as its fellow cooperative, WREA, in these proceedings. 
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Unlike the facts presented in the Clay-Union decision, WREA and BHP have not 

entered any Commission-approved contract that modifies BHP's exclusive right to serve 

the Facility's electrical needs at its current "location." The Clay-Union decision provides no 

basis for speculating what the Court's holding would have been in the absence of a 

governing contract. Consequently, the Commission's construction of the term "location" in 

the Clay-Union Decl. Ruling remains instructive precedent in resolving the pending Petition, 

and under that Commission decision, BHP is entitled to serve the growth at the Facility. 

2. BHP's continued service of the qrowth of the Facility is supported by 
Attorney General Opinion No. 75-1 35. 

The South Dakota Attorney General has construed SDCL § 49-34A-42 in an opinion 

that supports BHP's continued service of an the electrical load at the ~ a c i l i t y . ~ ~  a, 
Attorney General Opinion No. 75-135, p. 309-31 1 (a copy of the Attorney General's Opinion 

No. 75-1 35 is attached and marked as Exhibit "F"). The Attorney General's Opinion, 

submitted by Attorney General Janklow, responds to a question submitted by this 

Commission. The Commission requested an opinion whether Northwestern Public Service 

Company ("NWPS") should be allowed to install permanent underground distribution 

facilities to replace a temporary service line to a newly-constructed shredder facility. On 

the same parcel of land, located "several hundred feet" away, NWPS was providing 

services to an alcohol and drug referral center, which NWPS had sewed since about 1925. 

The Brown County Commission sought bid proposals from NWPS and Northern Electric for 

4/ The Supreme Court of South Dakota has stated: "Although an Attorney General's opinion 
does not have the legal effect of a judicial decision, it provides the administrative agencies 
guidance on legal issues until those issues are ruled upon by a court or the law is changed 
by the Legislature." Spink County v. Heinold Hog Market, Inc., 299 N.W.2d 81 1, 812 (S.D. 
1980). 



,the supply of electricity to the new shredder facility. Northern Electric was the low bidder, 

and several years prior, had located a three phase overhead line immediately in front of the 

new shredder facility. Id. at 31 0. In response to this Commission's request, the Attorney 

General opined that "there is little argument that [NWPS] was providing electric service to 

the shredder location [i.e., the alcohol and drug center] as of March 21, 1975," and thereby 

determined that NWPS had the statutory right to serve the shredder "location" pursuant to 

SDCL § 49-34~-42.=/ Id. at 31 1. Obviously, NWPS's service of the shredder facility was 

service at a point separate and apart from the alcohol and drug center and was an 

additional load qrowth beyond the original load of the center. Consequently, the Attorney 

General Opinion is directly contrary to WREA's position. 

3. BHP1s continued service of the growth at the Facility is supported bv 
the holdinq in Coles-Moultrie Elec. Coop. v. lllinois Commerce 
Commission, 394 N.E.2d I068 (111. App. 4th 1979). 

In Coles-Moultrie Elec. Coop. v. Ill. Commerce Comm., 394 N.E.2d 1068 (111. App. 4th 

1979), the lllinois appellate court interpreted the term "locations" as that term is used in the 

lllinois Electric Supplier ~ c t . ~ /  The statutory framework and language of Section 5 of the 

lllinois Electric Supplier Act are substantially the same as that of SDCL 5 49-34A-42. 

Section 5 provides as follows, in its entirety: 

Each electric supplier is entitled, except as otherwise provided in this 
Act or (in the case of public utilities) the Public Utilities Act, to (a) 
furnish service to customers at locations which it is servina on the 
effective date of this Act, (b) furnish service to customers or premises 

-- - - 

It is noteworthy that the Commission assigned the service facility to Northern Electric, 
which decision was reversed by the Circuit Court and assigned the facility to NWPS. a, 
Matter of Certain Territorial Electric Boundaries, 281 N.W.2d 72, 77 (S.D. 1979). 

6/ In fact, the Coles-Moultrie court phrased the issue as follows: "The issue here: What 
does the term 'locations' mean as used in the Electric Supplier Act?' Id, at 1068. "The 
quintessence of the instant dispute is the meaning to be given to the term 'locations."' at 
1 069. 



which it is not now serving but which it had agreed to serve under 
contracts in existence on the effective date of this Act, and (c) resume 
service to any premises to which it has discontinued service in the 
preceding 12 months and on which are still located the supplier's 
service facilities. 

Except as otherwise provided in this Act or (in the case of public 
utilities) the Public Utilities Act, no electric supplier may construct new 
lines, or extend existing lines, to furnish electric service to a customer 
or his premises which another electric supplier is entitled to serve, as 
provided in this Section, except with the written consent of such other 
electric supplier subject to the approval of the Commission as to such 
consent, if required. 

This Section does not deprive an electric supplier of any right to furnish 
permanent service under a contract existing on the effective date of 
this Act to premises receiving temporary service from another supplier 
on the effective date of this Act. 

Nothing in this Section prevents a generation and transmission electric 
cooperative from furnishing service to its member distribution electric 
cooperatives which are not incorporated municipalities. 

lli. Rev. Stat. ch. 220, 3015 (2002) [Emphasis added.] 

In Coles-Moultrie, the Coens owned a 70-acre tract of property. Coles-Moultrie, an 

electrical utility, had provided electrical services to two Coen residences on the property 

since 1947. On July 2, 1965 (the effective date of the Illinois Electric Supplier Act), a 

competing utility, Central Illinois Public Service Company ("CIPS"), had one power line 

traversing the northern portion of the Coens' property, but was not providing any services. 

Id. at 1068-1 069. In 1971, CIPS extended its line to provide services to 19 seasonal - 

residences on the same 70-acre tract. Coles-Moultrie subsequently initiated proceedings 

with the Illinois Commerce Commission claiming it had the right to serve the 19 seasonal 

residences in question. Id. at 1069. 

The Illinois Commerce Commission determined that ClPS had the right to serve the 

additional 19 seasonal residences because that property consisted of different physical 

locations. The circuit court reversed the Commerce Commission's decision and 



determined that Section 5 of the Illinois Electric Supplier Act was applicable. The court 

found that the entire 70 acre tract constituted a single "location" as that term is used in 

Section 5. 

The appellate court affirmed the circuit court's reversal, and expressly rejected the 

Commerce Commission's "restrictive interpretation" of the term "locations," which would 

have defined the two Coen residences as separate "locations" from the 19 additional 

residences. The Coles-Moultrie court also expressly rejected the argument that the term 

"locations" should equate with "points of delivery" -which, notably, is the very argument 

WREA's Petition asserts. Id. The Coles-Moultrie court reasoned that the term "locations" 

must be construed to mean a geographic area, and held, 

In order to constitute a separate location, there must be some feature 
of the area in question which would set it apart from the surrounding 
parcels. A public road, a body of water, or a legal division (such as 
platting or subdividing the land) all could serve to distinguish one 
location from the surrounding area. In this case there was none. . . 
[Tlhe fact that the entire tract is owned by the same individuals is 
highly persuasive. Id. 

Similarly, the 120 acres comprising the Facility is owned entirely by the City of Rapid 

City. The property is not platted or subdivided, nor does a public road or any other 

geographic feature physically distinguish one "location" from the remainder of the 

surrounding property. Consequently, the 120-acre tract occupied by the Facility (including 

all six service points) constitutes a single "location," for purposes of applying SDCL § 49- 

34A-42, and BHP is both entitled and obligated to serve the electrical needs of the 

Facility. The new electrical service facilities will simply augment the service currently 

provided to the Facility, consistent with City wishes, as discussed above. 

WREA's assertion that, "the word 'location' refers to a single service site or meter 

rather than a customer's entire property" (Petition, p. 7) is unduly restrictive for the same 



reasons cited in Coles-Moultrie. The term "service point," is a term-of-art defined by the 

National Electrical Safety Code (NESC) and the National Electric Code (NEC), Codes that 

the Legislature has relied upon when enacting various South Dakota statutes. See, e.a, 

SDCL §§ 31-26-5, 36-16-16 and 47-21-75.7/ If the Legislature intended that a frozen 

customer could only be served through an existing "service point" it would have used a 

term widely recognized in the electrical engineering and utility communities. However, the 

Legislature, so as to effectuate the rationale of the Territorial Act and to avoid duplication of 

electric distribution facilities, chose to use the term "location" indicating its intent not to limit 

future service of a frozen customer to a single service point as asserted by WREA1s 

Petition. See, e.q., Freeman Community Hospital and Nursinq Home v. Hutchinson 

 count^, 2001 SD 112, 633 N.W.2d 179 (Courts must assume that the Legislature, in 

enacting a provision, had in mind previously enacted statutes relating to the same subject.) 

WREA also relies upon the decision in Matter of Northern States Power Co., 489 

N.W.2d 365 (S.D. 1992), to support its position that BHP is impermissibly "extending" its 

services into WREA's territory. BHP respectfully submits that WREA's reliance upon 

Northern States is erroneous, as this case does not address the issue presented herein. 

Rather, Northern States pertains to a customer whose property was originally split by a 

electric service territory line and whose electrical needs were originally serviced bv two 

competing utilities pursuant to a Commission-approved contract between the utilities. In 

Northern States, the Court determined that the customer's attempt to construct a private 

power line so as to provide an "artificial point of delivery" was a violation of the 

Commission-approved contract. Id. at 369. 

7/ The NEC and the NESC define the term "service point" as, "The point of connection 
between the facilities and the serving utility and the premises wiring." 



As stated above, there is no contract between BHP and WREA relating to the 

Facility. Consequently, the Northern States case provides no guidance as to how SDCL 

§ 49-34A-42 should be applied in this matter. Moreover, BHP is not "extending" services 

into WREA's service territory. BHP is simply continuing to serve the same customer at a 

particular location as required by SDCL fj 49-34A-42. 

D. WREA has waived its right to obiect to BHP's "Service Number Two". 

WREA's Petition describes a total of six electrical services that BHP currently serves 

or will serve in the future. The Petition acknowledges that BHP has provided "Service 

Number Two" to the Facility since 1985 or 1986.~1 WREA waited more than fifteen years to 

dispute BHPJs authority to provide Service Number Two. 

SDCL § 15-2-1 3(2) provides that the applicable statute of limitations within which an 

action created by statute must be commenced is six years. WREA's Petition asserts that 

SDCL fj  49-3414-42 provides it with the statutory right to serve Service Number Two. 

Clearly, the applicable statute of limitations bars WREA's claim. 

Moreover, in Hammerquist v. Warburton, 458 N.W.2d 773, 778 (S.D. 1990), the 

South Dakota Supreme Court defined the doctrine of waiver as being applicable where: 

[Olne in possession of any right, whether conferred by law or by 
contract, and with a full knowledge of the material facts, does or 
forebears the doing of something inconsistent with the exercise of the 
right. 

WREA has clearly acquiesced in BHP's provision of Service Number Two for many years. 

Accordingly, it is respecffully submitted that WREA waived any right to object to Service 

Number Two. 

According to BHP records, Service Number Two became permanent on April 16, 1987. 



Conclusion 

To prevent this Commission from having to "police" the addition of service points and 

additional load growth for "frozen customers," and to give effect to the intent of the Territory 

Act, WREA's Petition must be denied. The Territorial Act required BHP to serve all of the 

Facility at issue, which naturally includes all subsequent load growth. To adopt WREA's 

position in this matter, would unnecessarily draw this Commission into a quagmire of 

distinctions (including the load growth and additional services that accompany the 

installation of heat meters, etc.) that would be difficult to maintain, distinctions the Territorial 

Act was clearly intended to prevent. The Commission should use this opportunity to 

establish certainty in regard to providing for the service of growth in electric service 

requirements. 

Moreover, the term "location," as used in SDCL 49-34A-42, and as previously 

interpreted by this Commission, compels the conclusion that BHP is the lawful provider of 

all current and future electrical services at the Facility. No South Dakota court has defined 

the term "location." Thus, this Commission's prior decision on this issue is instructive 

precedent. 

Finally, Attorney General Opinion 75-1 35, and the well-reasoned opinion of Coles- 

Moultrie Elec. Coop. v. Ill. Commerce Comm., 394 N.E.2d 1068 (111. App. 4" 1979), likewise 

support the Commission's decision in Clay-Union Decl. Rulinq and the determination that 

current and future electrical loads at the Facility should be deemed service at one "location" 

pursuant to SDCL 5 49-3414-42. Consequently, BHP respectfully submits that the 

construction of SDCL 3 49-34A-42 that this Commission provided in Clay-Union Decl. 

Ruling is the appropriate construction that should be reaffirmed by this Commission. 



WHEREFORE, BHP respectfully requests that the Commission grant BHP's Petition 

to Intervene, and deny WREA's request to serve any of the electrical needs at the Rapid 

City Wastewater Treatment Facility. 

Respectfully submitted this @day of March 2002. 

BLACK HILLS CORPORATION 

P.O. Box 1400 
Rapid City, S D  57709-1400 
Tel: (605) 721 -1 700 
Fax: (605) 721 -2550 
Attorneys for Black Hills Power, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that on the %day of March 2002,l served a copy of BLACK 
HILLS POWER, INC.'S PETITION FOR LEAVE TO INTERVENE upon: 

Mr. Allen G. Nelson 
Mr. Greg J. Erlandson 
Bangs, McCullen, Foye & Simmons 
P.O. Box 2670 
Rapid City, South Dakota 57709-2670 

by depositing the same in the US.  Mail, postage prepaid, at Rapid City, South Dakota. 



LINDEN R. EVANS. P.E. 
Associate Counsel 

Telephone: (605) 721-2305 
Facsimile: (605) 721-2550 

Email: levans@bh-corp. corn 

February 15,2002 

VIA FACSIMILE & U.S. Mail 

Mr. Allen G. Nelson 
Bangs McCullen Law Firm 
P.O. Box 2670 
Rapid City, SD 57709 

Re: West River Electric Association's (WREA) Declaratory Petition re: Electrical Service to 
the Rapid City Wastewater Treatment Facility 

Dear Allen: 

Thank you for delivering a draft copy of WREA's Declaratory Petition to our offices on 
Wednesday afternoon. As was discussed during that meeting, it remains our hope that BHP 
and WREA will draft a Joint Petition to be filed with the SDPUC. 

We believe that a Joint Petition will exemplify the spirit of collaboration between WREA and 
BHP in resolving this issue, particularly, where this issue will impact other "frozen" customers 
located within BHP1s and WREA's service territories. 

We appreciate the fact that WREA intends to file the Petition next Tuesday. However, if 
WREA is willing to postpone that filing for a few days, we are confident that a Joint Petition can 
be prepared that would be acceptable to both parties. 

Thank you very much for your consideration in this matter. 

Sincerely, 

BLACK HILLS CORPORATION 
A 

Y ~ i n d e r ? ~ .  Evans 

Cc: Ev Hoyt 
Stuart Wevik 

625 Ninth Street. P.O. Box 1400 Rapid City. South Dakota 57709 w.hlackhillscorp.com 



V 

11. The C i t y  Auditor and the  Ci ty  Treasurer  a r e  author ized and d i r e c t e d  t o  ~ u r n l s d  
t o  the purchase r  oE s a i d  bonds and t o  the  a t to rneys  approving t h e  same c e r t i f i e d  copiea 
o f  a l l  proceedings  and records  o f  the  c i t y  r e l a t i n g  t o  s a i d  bonds and t o  the  improve- 

11 ments f inanced thereby and t o  the  r i g h t  and power of t h e  c i t y  t o  make s a i d  improvements ; 
; t o  levy assessments  t h e r e f o r  and t o  i s sue  s a i d  bonds and a l l  s a i d  c e r t i f i e d  copies  and 
 certificates s h a l l  be deemed represen ta t ions  of the  c i t y  as to  t h e  f a c t s  t h e r e i n  s t a t e d .  

' j ~ t t e s t  R .  R .  Lang 
.I 

C i t y  Audi tor  

Approved Henrv J. Baker 
Mayor 

I/ The motion f o r  t h e  adopt ion of the  foregoing r e s o l u t i o n  was seconded by Alderman 
1st. P i e r r e  and upon vote  being taken thereon,  the  fol lowing voted i n  f avor  thereof :  
:j Rand, S t .  P i e r r e ,  Shoener, Baumann, Fenner, Coodhope, Harr ison,  Kies,  Larson and the :; 
 following voted a g a i n s t  t h e  same: None, whereupon s a i d  r e s o l u t i o n  was declared duly :' 
( p a s s e d  and adopted,  , 
11 

Mayor Baker in t roduced an Ordinance e n t i t l e d  "an Ordinance Prov id ing  f o r  the  
Lcquis i t ion and Cons t ruc t ion  of Automobile Parking F a c i l i t i e s  and t h e  Issuance and Sale 
~f  Revenue Bonds t o  Provide  Funds Therefor  and Providing Covenants f o r  t h e  Secur i ty  o f  
iuch Bonds". Upon motion du ly  made, seconded and c a r r i e d ,  s a i d  Ordinance was placed 
>n  i t s  f i r s t  r ead ing  and was f u l l y  and d i s t i n c t l y  r ead .  

Thereupon s a i d  Ordinance was dec la red  duly  .passed upon i ts  f i r s t  r ead ing .  Upon 
m t i o n  d u l y  made, seconded and c a r r i e d ,  t h e  meeting was adjourned t o  June 5 ,  1967, a t  
r:30 o ' c l o c k  P.M., f o r  t h e  purpose of g iv ing  t h e  second read ing  t o  s a i d  Ordinance and 
idop t ing  t h e  s m e .  

An o f f e r  from Allison-Williams Co., t o  purchase l e g a l l y  i s s u e d  Park ing  Revenue 
londs f o r  p a r  and accrued i n t e r e s t  was read t o  the  Counci l .  

Upon motion made by Shoener,  seconded by Larson and c a r r i e d  by unanimous vote ,  the  
:ounci l  accep ted  t h e  o f f e r  and author ized the  Mayor and C i t y  Auditor t o  execute  t h e  
; m e  on beha l f  o f  the  C i t y  o f  Rapid Ci ty .  

Upon motion made by Kies ,  seconded by S t .  P i e r r e  and c a r r i e d ,  t h e  Council  approved 
I t r a i l e r  c o u r t  l i c e n s e  f o r  J e r r y  & Verna Burrow a t  602 E .  Watertown S t r e e t ,  condi t ione 
:hat compliance wi th  two i tems of r eques t  by the  Inspec t ion  Department a r e  met. 

Upon motion made by Kies ,  seconded by Goodhope and c a r r i e d ,  the  Council  l icensed 
tober t  F r o e h l i c h  t o  o p e r a t e  5  i c e  cream vending machines. 

Upon motion made by Kies ,  seconded by Rand and c a r r i e d ,  t h e  Counci l  l i censed  the  
following a s  appren t i ce  e l e c t r i c i a n s :  Gary Bloom, 513 S t .  James S t r e e t ;  J e r r y  Freeman 
224 East  S t .  J o e  S t r e e t ;  Bernard P o t t s ,  520 East  Madison S t r e e t .  

Upon motion made by Rand, seconded by Baumann and c a r r i e d ,  t h e  Counci l  author ized 
:he Ci ty  Treasure r  t o  s e l l  on June 15,  1967, a t  10:OO o ' c lock  A.M., abandoned b icyc les  
nccumulated by t h e  P o l i c e  Department; and author ized t h e  C i t y  Audi tor  t o  pub l i sh  
xo t i ce  t h e r e o f ,  a l l  i n  accordance wi th  the  provis ions  o f  Ordinance No. 983. 
PC 

I n  accordance wi th  t h e  recommendation o f  the Water & Sewer Committee, Alderman S t .  
P i e r r e  moved t h a t  the  C i t y  accept  s e r v i c e  from Black H i l l s  Power & L i g h t  Co., f o r  
Eurnishing power t o  the  new waste water  treatment p l a n t  now under cons t ruc t ion .  

The motion was seconded by Alderman Baumann. 

Alderman St. P i e r r e  r e a d  a l e t t e r  from t h e  Ci.tyls c o n s u l t i n g  eng inee r ,  Kirkham, 
Michael & Assoc ia tes ,  r e l a t i n g  t o  the  s ta tement  of s e r v i c e  from each p o t e n t i a l  s u p p l i e r  
3f power f o r  t h e  new waste water  treatment p l a n t ,  which s t a t ement  was Ei led.  

Alderman S t .  P i e r r e  a l s o  read telegrams from Alderman F r i t t s  and A 1  McDonald. 

Alderman Harr ison moved t o  postpone a c t i o n  t o  June 5 ,  1967, on s e l e c t i n g  a  power 
s u p p l i e r  t o  the  waste wa te r  t rea tment  p l a n t  t o  allow more time f o r  r e s e a r c h  and t o  
b e t t e r  inEorm t h e  publ ic .  The motion was seconded by Alderman Fenner. 

Alderman Fenner and William Rensch, Attorney f o r  Rapid C i t y  Taxpayers Ass In. then 
spoke i n  suppor t  of the  motion t o  postpone. 

A vote  was taken on t h e  motion t o  postpone and t h e  motion l o s t .  The vote was 2 fo  



and 7 a g a i n s t  postponing.  

Discuss ion was t h e n  had on S t .  p i e r r e ' s  o r i g i n a l  motion. 

Alderman Kies exp la ined  h i s  p o s i t i o n  favor ing  power from Black H i l l s  Pover & 
Light Co. 

Alderman Fenner gave h i s  reasons  f o r  f a v o r i n g  the  West River E l e c t r i c  Ass 'n .  

Alderman Dewey Har r i son  read a prepared s t a t ement  as t o  h i s  s t a n d  and f i l e d  the  
same f o r  r ecord .  

Also hea rd  f o r  R.E.A. power were Reuben Deutsch and Char les  Johnson, D i r e c t o r s ,  
Louis F r e i b e r g ,  A t t o r n e y ,  Cone Hunter,  Manager, a l l  of o r  f o r  West River E l e c t r i c  
~ s s ' n . ,  E v e r e t t  Weaver and M r .  Mabon, r a t e  e x p e r t .  

A f t e r  h e a r i n g  a l l  persons ,  a r o l l  c a l l  v o t e  was asked f o r  and taken on S t .  P ie r ]  
motion w i t h  t h e  f o l l o w i n g  vo t ing  Yes: Rand, S t .  P i e r r e ,  Shoener, Baumann, Goodhope, 
Kies, Larson and t h e  fo l lowing  voted No: Fenner,  Harrison. The motion was dec la red  
t o  have c a r r i e d .  

On motion made by Fenner, seconded by Shoener and c a r r i e d ,  t h e  C i t y  Engineer 
' - was au thor ized  t a  proceed w i t h  r e p a i r  o f  those  downtwn sidewalks which were includec 

i n  t h e  o r i g i n a l  n o t i c e  t o  r e p a i r  and which have n o t  y e t  been f ixed .  

The fo l lowing  w r i t t e n  r e s o l u t i o n  was in t roduced ,  read by t h e  Mayor and S t .  Pier1 
moved its adopt ion:  

R E S O L U T I O N  

WHEREAS, t h e  s t r u c t u r e s  l o c a t e d  on Lots 20, 21, and 22, Block 118, O r i g i n a l  
Townsite, owned by Donald Ge tche l l ,  do not  meet t h e  minimum occupancy Code, and 

WHEREAS, by r e a s o n  o f  inadequate  maintenance, d i l a p i d a t i o n  and abandonment, 
these  s t r u c t u r e s  c o n s t i t u t e  a f i r e  hazard,  a r e  a hazard t o  p u b l i c  w e l f a r e ,  h e a l t h  
and s a f e t y  and a r e  he reby  dec la red  t o  be a p u b l i c  nuisance,  and 

WHEREAS, t h e  above owner has  been ordered t o  c o r r e c t  t h i s  Pub l i c  Nuisance and 
has f a i l e d  t o  make t h e  necessary  c o r r e c t i o n s .  

NOW THEREFORE, BE I T  RESOLVED by t h e  Common Council o f  t h e  C i t y  o f  Rapid C i t y ,  
South Dakota, t h a t  t h e  above named person be prosecuted a s  a v i o l a t o r  o f  t h e  Uniform 
Building Code o f  t h e  C i t y  of Rapid C i t y  and t h a t  the  Building O f f i c i a l  be i n s t r u c t e d  
t o  proceed w i t h  t h e  necessa ry  c o r r e c t i o n s  and t h e  c o s t  thereof  be charged t o  t h e  own€ 
as a s p e c i a l  assessment o n ' t h e  r e a l  e s t a t e  desc r ibed ,  a l l  i n  accordance w i t h  t h e  
Ordinance i n  such c a s e  made and provided. 

Common Counc i l  

By Henry J. Baker 
Mayor 

At tes t :  

R. R.  Lanp; 
C i t y  Auditor 

(Seal) 

The motion w a s  seconded by Rand and c a r r i e d  by unanimous vote .  

The fol lowing b i l l s  having been aud i t ed ,  i t  was moved by S t .  P i e r r e  t o  au thor ize  
the  C i t y  Auditor t o  i s s u e  warrants  drawn on t h e  proper funds i n  payment the reof :  

A & B Welding Supply Co. 
Ace Radia tor  Works 
Aero Sheer Metal Works 
Afco Trim & Awning, I n c .  
Ams t a n  Supply Div i s ion  
Assoc. Hasp. S e w .  I n c .  
Dale Barber 
Bean Bag Market 
Beckers Drug 
B i r d s a l l  Sand & Gravel Co. 

Suppl ies  
Repairs 
Radio Box 
Repairs 
P a r t s  
Group Insurance 
Appraisa l  Fee 
Food f o r  J a i l  
P r o j e c t o r  Bulb 
Concrete 
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A t t e s t :  

OFFICIAL PROCEEDINGS OF 
THE COMMON COUNCIL OF 
RAPID CITY, SOUTH DAKOTA 

I 

! 

j 
I 

Rapid C i t y ,  S. D. 
J u l y  14,  1967 

( sea l )  I 
! 
:I 
! *** m* ****.A+* ++*frt* ***** - * i  
It 

The fo l lowing  Aldermen were p resen t :  F r i t t s ,  Goodhope, K i e s ,  Larson, S t .  P i e r r e ,  
Shoener and t h e  fol lowing were absent :  Baumann, Fenner, Har r i son ,  Rand. 

I 
: 
1 
I 

Kenneth Kies ,  P r e s i d e n t  o f  t h e  Council  p res ided  because o f  t h e  absence o f  the  11 m y o r  

Pursuant  t o  due c a l l  and n o t i c e  t h e r e o f ,  a  s p e c i a l  meeting o f  t h e  Comon Council 
o f  the  C i t y  o f  Rapid C i t y ,  South Dakota, was he ld  a t  the  Municipal Building i n  sa id  
C i t y  on F r i d a y ,  J u l y  14,  1967, a t  4:45 o ' c lock  P.M. 

The C i t y  Auditor presented t o  t h e  Council t h e  o f f i c i a l  r e t u r n s  of t h e  Judges and 
IIClerks o f  t h e  s p e c i a l  e l e c t i o n  he ld  i n  and f o r  t h e  C i t y  on J u l y  14, 1967, which r e t u r n s  /I were d u l y  examined, canvassed, approved and ordered placed on £ i l e  

The fo l lowing  w r i t t e n  r e s o l u t i o n  was in t roduced,  read by t h e  ~ o u n c i l ' s  P res iden t  
and S t .  P i e r r e  moved i t s  adoption: 

RESOLUTION 
CANVASSING VOTE AT SPECIAL CITY 
ELECTION HELD ON JULY 11, 1967 

11 AND WHEREAS. a t  s a i d  e l e c t i o n  t h e  t o t a l  number of votes  c a s t  upon t h e  quest ion 

i 
! 
i 

I 
were a s  fo l lows:  

WHEREAS, t h e r e  was held  i n  t h e  C i t y  of Rapid C i t y ,  sou th  Dakota, on Tuesday, t h e  
11 th  day o f  J u l y ,  1967, a  s p e c i a l  c i t y  e l e c t i o n  o f  s a i d  C i ty  o f  Rapid C i t y  f o r  the 
purpose o f  vo t ing  upon t h e  quest ionl 'Shal l  the  a c t i o n  of the  Comon Council o f  May 15 ,  
1967, a c c e p t i n g  t h e  proposal  o f  Black H i l l s  Power & Light Co., t o  f u r n i s h  e l e c t r i c a l  
s e r v i c e  t o  t h e  new waste t rea tment  p l a n t  be approved o r  r e j e c t e d ? "  

Is t Ward, Is t P r e c i n c t  
1st Ward, 2nd P r e c i n c t  
1st Ward, 3 rd  P r e c i n c t  
1st Ward, 4 t h  P r e c i n c t  
1st Ward, 5 t h  P r e c i n c t  

2nd Ward, 1st P r e c i n c t  
2nd Ward, 2nd P r e c i n c t  

3rd Ward, 1st P r e c i n c t  
3rd Ward, 2nd P r e c i n c t  

4 t h  Ward, 1st P r e c i n c t  
4 t h  Ward, 2nd Prec inc t  
4 th  Ward, 3rd  P r e c i n c t  

5 t h  Jard ,  1st P r e c i n c t  
5 t h  Ward, 2nd Prec inc t  
5 t h  Ward, 3 rd  Prec inc t  
5 t h  Ward, 4 t h  P rec inc t  
5 t h  Ward, 5 t h  P rec inc t  

For 
Approval 

10 9 
48 

242 
219 
234 

281 
243 

77 
156 

205 
129 
103 . 

232 
317 
269 
306 
325 

Agains t  
Approval 

9  8  
83 

177 
195 
201 

137 
86 

124 
8  7  

211 
176 
160 

126 
148 
195 
190 
202 

Spoi led 
Ba l lo t s  

1 

1 

2 
3  

1 

2 
1 

Tota l  

208 
131 
419 
414 
436 

418 
329 

20 1 
243 

418 
308 
263 

359 
465 
46 6  
49 7  
527 



- - . - . -- - -- . . - - - - ----- - 
T o t a l  For Again8 t Spoi led 

Approval Approval Ba l lo t s  T o t a l  
3,495 2,596 11 6 ,  102 

NOW THEREFORE, Be I t  Resolved by t h e  Comon Council  of t h e  C i t y  o f  Rapid C i t y ,  
South Dakota, a s  fo l lows:  I 

The vote  on t h e  p r o p o s i t i o n  "SHALL THE ACTION OF THE COMMON COUNCIL OF MAY 15,  1 
1967, ACCEPTING THE PROPOSAL OF BLACK HILLS PWER AND LIGHT CO. ,  TO FURNISH ELECTRICW 
SERVICE TO THE NEW WASTE TREATMENT PLANT BE APPROVED OR REJECTED?" be in^ 3495 f o r  ./ 
approval o f  the  Common ~ o u n c i l ' s  a c t i o n  and 2596 a g a i n s t  approval o f  th; Comon 
Counci l ' s  a c t i o n ,  t h e  a c t i o n  of the  Common Council  o f  May 15 ,  1967, accep t ing  t h e  
s e r v i c e  of Black H i l l s  Power & Light  Co., t o  f u r n i s h  e l e c t r i c i t y  t o  t h e  new waste 
water t rea tment  p l a n t  is hereby approved. 

Adopted a t  Rapid C i t y ,  South Dakota, on J u l y  1 4 ,  1367. 

Approved Kenneth J. Kies 
P r e s i d e n t  of t h e  
Common Council 

A t t e s t :  

R.R. L a n ~  
C i t y  Auditor 

(Seal) 1 

The motion f o r  t h e  adopt ion o f  t h e  foregoing r e s o l u t i o n  was seconded by Larson 
and upon vote  being t a k e n  thereon,  t h e  fol lowing voted i n  favor  t h e r e o f :  F r i t t s ,  
Goodhope, Kies ,  Larson, S t .  P i e r r e ,  Shoener and . the  fol lowing voted a g a i n s t  the  same: 
None, whereupon s a i d  r e s o l u t i o n  was dec la red  duly passed and adopted.  

The fo l lowing  e l e c t i o n  b i l l s  were presented: 

F i r s t  Ward $380.00 
Second Ward 156 .OO 
Third  Ward 146.00 
Four th  Ward 222.00 
F i f t h  Ward 383:OO 

Total :  $1,287.00 

It was moved by Larson t o  pay t h e  e l e c t i o n  b i l l s .  The motion was seconded by 
Shoener and upon v o t e  be ing  taken thereon,  t h e  fol lowing voted i n  f a v o r  thereof :  
F r i t t s ,  Goodhope, Kies ,  Larson, S t .  P i e r r e ,  Shoener and the  fo l lowing  voted a g a i n s t  
t h e  same: None, whereupon t h e  motion was declared t o  have c a r r i e d .  

C i t y  Engineer Swanson presented Change Order No. 1 t o  t h e  c o n t r a c t  wi th  North- 
western Engineering Co., f o r  c o n s t r u c t i n g  S t r e e t  Improvements Nos. 148-149-150-151. 
The change o rde r  p rov ides  f o r  changing t h e  s e a l  c o a t  from ch ips  t o  s l u r r y  s e a l ,  a t  
no change i n ,  c o s t .  

It was moved by Shoener t o  approve t h e  change o rde r  and t o  a u t h o r i z e  the  Mayor 
and Ci ty  Auditor t o  execu te  s a i d  change o rde r  on behalf  of the  C i t y  of Rapid Ci ty .  

The motion was seconded by F r i t t s  and c a r r i e d  by unanimous vote .  

Upon motion made by Shoener, seconded by Larson and c a r r i e d ,  t h e  meeting 
adj ourned . 

A t t e s t :  47&&s~/ 

(Seal)  



I<. IS. Kalton 

hm, d Breckenridse , Stepheru Caury* 

of Rapid Ciw P. 0, l h  fdlowhg d.rqitwd 

d wet. in the Camv of PeNlinf!ta h t h . 3 a m d W h b o k ~  

The East Half [&I of the Northeast Ouarter fN%) of 

Section 7 b n  
Eight (8) East of Black Hills Meridian, Pennington 

- Coutv. h ~ t h  Dakota. FROM TRAUFiEk kEt 
. . Subject to e a s e m c n t s , t a n d  nf & 

and a l l  public r i ~ h t  of way and r w 4 n ~  - 
reselv_ations of 011. - C  ,+ 
Grantor hereby warrants that nf h i s  k i l v  

have ever claimed or occupied or intend to claim or occupy the above 

described premises or Drouettv as a 





OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION ) ORDER APPROVING . 

OF BLACK HELLS POWER AND LIGHT ) CONTRACTS WITH 
COMPANY FO.EAPPROVAL OF PROPOSED ) DEWTiONS 
SERVICE AGWEMENTS WITH W I D  ) 

... ..-. . ... 

CITY. . .. 1 ~ ~ 9 $ & 1  . ., .. 

On July 19,1993, Black Hills Power and Light Company (BHP&L) filed with the Public Utilities 
Commission (Commission) two (2) Large Demand Curtailable (LDC) service agreements with the City 
of Rapid City and the Third Revised Sheet No. 1 for Section No. 4 of BHP&L's tariff (Summary List 
of Contracts with Deviation). According to BHP&LI &ESlmfeem'e'fiWdmm@fWateBWGatn5.e"nt 
@ ~ ~ M ~ - ~ Y o M ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ J ~ ~ Q $ ~ ~ ~ I  mag@enir8ge&i& 
~ m i i i i ' & W B ' S l d ~ r i n g ~ ~ ~ G ~ M 1 ? ~  BHP&L requested that the Commission approve these 
contracts with deviations with an effectivedate of June 1, 1993. 

e C 

:T 4 

At its regularly scheduled August 3, 1993, meeting, the Commission considered BHP&L's 
2+hpY e q 4 * 4  -. request for approval of the contracts with deviations and the associated tariff chanae. ~ o ~ ~ r s s ~ o h  

The Commission finds h a t  it has jurisdiction over'this matter pursuant to SDCL Chapter 49: 
.. . 34A, specifically, ,4934A-4, 49-34A-6,49-34A-8 and.49-34A-10. Further, the Commission finds that 

- 
BHP~L'S proposed hr i f f  revision is both just and reasonable and shall be' approved. As the 
.Commission's final decision in this matter, it is therefore 

ORDERED, that BHP&L's tariff revision regarding the service agreements (contracts with 
deviations) between BHP&L and Rapid City is hereby approved; and it is 

FURTHER ORDERED, that this tariff revision shall be effective for services rendered on and 
after June 1,1993, and it is 

Dated at Pierre, South Dakota, this / 7 %ay of August, 1993. 

CERTIFICATE OF SERVICE 
The undersigned hereby certifies that this 

document has been served today upon all parties 
of record in this docket, as listed on the docket 
service list, by facsimile or by first class mail, in( 
properly addressed envelopes, with charges 

Date: g / , 7 / ~ 3  

(OFFICIAL SEAL) 



Account Number 1.09.4181480.03 
Contract NO. loY3A 
Effective Date: 

June 1. 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand Curtailable Service Agreement 

("Agreement") is entered into this 7% day of JLMWL I 

1993, by and between Black Hills Power and Light Company (I1Black 

Hillsu) and the City of Rapid City (llCustomerll). 

1. PURCHASE AND SALE OF CURTAILABLE ELECTRIC ENERGY. 

Black Hills shall s.upply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located in Pennington County, South Dakota, 6200 

Anderson Road, Rapid City, South Dakota, (New F a c i l i t y  - East) 

- 
except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60 cycles at a 

nominal phase to phase voltage of 480 volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 



Commission, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer.has elected notice Option A with the corresponding 

Curtailable Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service Capacity or pay the penalty within the rate upon 10 

minutes notice. All references to I1a year1' in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with this Agreement. 

4. CUSTOMER'S EOUIPMENT. 

4.1 Point of Deliverv. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

other customer. 

4.2 ~eneratinq Equipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 
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power and energy, if any, sufficient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to   en era ti on. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes of providing generation of electric 

power and energy in the event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

- provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hillsf distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

responsibility to test and/or inspect Customerfs equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customerrs electric facilities, machinery and/or 

apparatus. 

4.5 Testinq and Maintenance of Equipment. Testing shall be 

in compliance with the generator manufacturerfs recommended full 

load exercising time frame for such equipment, or Customer's 

3 



standard operation procedure for such equipment, whichever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. Customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hillsf electric 

Rate No. LDC-1. customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. Customer agrees that if Black 

- Hills should during the term of this contract revise or eliminate 
4 -; any such rates or terms as set forth in Rate No. LDC-1 that such 

changes or revisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as Exhibit 2. The rate is subject to revision 

by the South Dakota Public Utilities Commission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 



otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black   ills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to Customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

- I charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 
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9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying Customerrs property resulting from the 

operation of any electrical equipment or facilities located on 

Customerrs side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtailment, Customer shall reduce its 
I 

- I electric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assiqnment. Customer may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 



telephone, shall be in writing sent to each party to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. 0. Box 1400 
Rapid City, SD 57709 

City of Rapid City 
300 Sixth Street 
Rapid City, SD 57701 

12.3 Entire Asreement and Modification. This Agreement 

constitutes the entire acpeement between the parties and may be 

amended only by written agreement properly executed by both 

parties. 

IN WITNESS WHEREOF, the parties hereto 

- 
the date and year first written above. 

BLACK HILLS 

coMpmR 

have set their hands 

POWER AND LIGHT 

BY 
~verett E. Hoyt, ebsident 
and Chief operatiUg Officer 

CLTY OF RAPID CITY 
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' I  . EXHIBIT 1 
.. ... 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3 A  
YAPID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO, 12 

REPLACES FIRST REVISED SHEET NO, 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE NO. LDC-1 
Page 1 of 5 

AVAILABLE 

At points ;on the Companyr s existing secondary distribution 
lines supplied by its interconnected transmission system. 

APPLICABLE 

At the cus tomerl s election, to any ~eneral Service-Large 
customerrs entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options : 

Minimum Prior Minimum Maximum 
~otification Curtailment Lenqth Curtailment Lenqth 

Option A None 6 hours 
Option B 1 hour 6 hours 
Option C 4 hours 6 hours 

16 hours 
16 hours 
16 hours 

Service is by Large Demand Curtailable Service Agreement only, 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, 
standard utilization voltage most available 
the customer . 

NET MONTHLY BILL 

Rate 

Capacity Charqe 
$9.25 per kVA of Billing Capacity 

Enerqy Charqe 
All usage at 3.4+ per kWh 

at a single 
to the location of 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service ~endered On 

h. JLk.. and After September 9, 1992 
ISSUED BY.: 

Kyle D. White 
Man g r, Rates and Regulatory Affairs V .- / 
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P U B L I C  U T I L I T I E S  COMMISSION OF SOUTH DAKOTA , 

BLACK H I L L S  POWER AND LIGHT COMPANY S E C T I O N  NO, 3 A  
RAPID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 13  

REPLACES -FIRST REVISED SHEET NO, 13 -- 
BILLING CODES 22, 28, 32, and 38 

LARGE DEMAND CURTAILABLE SERVICE RATE NO. L D C - 1  
(continued) Page 2 of 5 

Minimum 
The Capacity Charge less Curtailable Load credit 

Curtailable Load Credit 

The monthly bill shall be reduced according to the following 
schedule for the excess, if any, that Billing Capacity exceeds 

- Firm Service Capacity. 

Option A - $5.00..per kVA 
Option B - $P.7Srper kVA 
Option C - $4.25 per kVA. 

Penalty for Non- Compliance 

If at any time a customer fails to curtail as requested by the 
Company, a penalty equal to five (5) times the Capacity Charge 
per kVA for the ,maximum difference in kW that the maximum load 
during any curtailment period within the billing period 
exceeds the Firm Service (Spacity. If more than one 
curtailment occurs during a billing period and the customer 
fully complies with at least one curtai-hent request and does 
not fully comply with .at least one other, curtailment request, 
the- penalty for non-compliance. .will be.-.reduced by multiplying 
it by the proportion of, the. total number of curtailments with 
which the customer' failed to comply fully to the number of 
curtailments' ordered. 

DETERMINATION OF BILLING CAPAC1T.Y 

The Billing capacity in ahy'month shall be the highest of the 
following: 

a. The kilovolt-ampere (kVA) load during the fifteen- 
minute period of maximum use during the billing period; 
or 

b. Eighty percent (80%) of the highest Billing Capacity in 
any of the preceding eleven (11) months; or 

c. The Firm Service Capacity. 

DATE FILED: September 3.0, 1992 EFFECTIVE DATE: For Service ~endered On 
and After September 9, 1992 

ISSUED BY: 
Kyle D. White 

~a&er, ~ates and ~ e ~ u l a  tory Affairs 
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.: -. PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SEmION NO. 3 A  
RAPID CITY, SOUTH DAKOTA SECOND REVISED .SHEET NO. 14 

REPLACES FIRST REVISED ' SHEET NO. 14 
_) BILLING CODES 22, 28, 32, AND 38 

. - 

LARGE DEMAND CURTAILABLE SERVICE RATE No. LDC- ' 
(continued) Page 3 of 5 

The customer shall initially designate by Electric Service 
Agreement a Firm Service Capacity of at least 500 kVA less 
than: (a) the customer's maximum actual Billing Capacity 
during the twelve billing periods immediately preceding 'the 
election of this rate for existing customers, or (b) maximum 
estimated Billing Capacity during the twelve billing periods 
following the election of this rate for new customers. 

The Customer shall agree to reduce electric demand to or below 
the Firm Service Capacity at or before the time specified by 
the Company in any notice of curtailment. The Customer shall 
further agree not to create demands in excess of Firm Service 
Capacity for the duration of each curtailment period. The 
customer may increase electric demand after. -the end of the 
curtailment period as specified by the Company. 

SUBSTATION OWNERSHIP DISCOUNT .. 

Customers who furnish and maintain a transformer substation 
with controlling and protective equipment, with the exception 
of metering equipment, for the purpose of transforming service 
from the Company's transmission voltage (47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the customer's utilization voltages, shall receive a 
monthly-credit of $0.25 per kVA of Billing Capacity for 
transmission service and $0.15 per kVA of Billing Capacity for 
primary distributi~n service. 

The above schedule of charges shall be adjusted in accordance 
with the Fuel and Purchased Power Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service 'Rendered On 

&42.3& and After September 9, 1992 
ISSUED BY: 

Kyle D. White ! 
.- ./ r, Rates and Regulatory Affairs 



. . . .. .. 
- .  PUBLIC UTILITIES  COMMISSION OF SOUTH DAWI'A 

BLACK HILLS POWER AND .LIGHT COMPANY SECTION NO. 3A 
- RAPID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO, 1"- 

REPLACES FIRST REVISED SHEET NO. 1, 
B I L L I N G  CODES 22, 28, 32, AND 38 

DATE F I L E D :  September 3 0 ,  1 9 9 2  EFFECTIVE DATE: For Service ~ e n d e r e d  On 

Y L L .  JK and After September 9 ,  1 9 9 2  
I S S U E D  BY: 

Kyle D .  White 

LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC-1 
(continued) Page 4 of 5 

PAYMENT 

N e t  monthly b i l l s  a r e  due and payable twenty (20) days from 
the da t e  of the  b i l l ,  and a f t e r  t h a t  date the account becomes 
del inquent .  A l a t e  payment charge of 1.5% on the  current  
unpaid balance s h a l l  apply t o  delinquent accounts. A n  
i n s u f f i c i e n t  check charge .of $5.00 s h a l l  apply f o r  returned 
checks- I f  a b i l l  i s  not  paid, the Company s h a l l  have the 
r ight  t o  suspend service,  providing ten (10) days1 wri t ten 
n o t i c e  of such suspension has been given. When service i s  
suspended f o r  nonpayment of a b i l l ,  a Customer Service Charge 
w i l l  apply. 

CONTRACT PERIOD 

A per iod of not l e s s  than f ive  ( 5 )  years and i f  not then 
terminated by a t  l e a s t  one hundred eighty (180) days1 p r i o r  
w r i t t e n  no t i ce  by e i t he r  party, s h a l l  continue u n t i l  so 
terminated. Where service i s  being i n i t i a t e d  o r  enlarged and 
requ i res  spec i a l  investment on the  p a r t  of the Company, a 
longer period may be required and s h a l l  be as s ta ted  i n  the  
Electric. Service Agreement, 

TERMS AND 'CONDITIONS 

1. ,Serv ice  w i l l  be rendered under the  Company's Genera1,Rules 
a n d - ~ e ~ u l a  t ions  . _ I  j 

2. Service provided hereunder s h a l l  be on a continuous bas i s .  
I f  se rv ice  i s  discontinued and then resumed within twelve 
(12 )  months a f t e r  service was f i r s t  discontinued, the 
customer s h a l l  pay a l l  charges t ha t  would have been b i l l e d  
i f  se rv ice  had not been discontinued. 

3 .  Curtailment periods w i l l  typical ly  be fo r  a minimum of s i x  
consecutive hours with the duration and frequency to  be a t  
the d i sc re t ion  of the Company. Daily curtailments w i l l  not 
exceed 1 6  hours t o t a l  and t o t a l  curtailment i n  any calendar 
year w i l i  not exceed 400 hours. 

~ a n a & k ,  Rates and Regulatory ~ f f a i r s  
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. .. - <- 8 . PUBLIC UTILITIES  COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3 A  
. E~APID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 16 

REPLACES FIRST REVISED SHEET NO. 16 - 1 BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAImLE SERVICE RATE No. LDC-1 
(continued) Page 5 of 5 

PERMS AND CONDITIONS (continued) 

The Company at its option may terminate the Large Demand 
Curtailable Service Agreement if the Customer has 
demonstrated an inability to curtail its loads to the 
Firm Service Capacity when requested by the Company. 

General Service - Large customers with ~illing Capacities 
which are not large enough to provide 500 KVA of curtail- 
able load will be considered by the Company for LDC service 
on a case-by-case basis. 

Curtailable service for Industrial Contract.Service 
cus torners is available, however, the rates and conditions 
of senice will be determined on a case-by-case basis and 
filed with the South Dakota Public Utilities Commission for 
review and approval. 

TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge *imposed or levied by any governmental authority as a 
result of Laws or ordinances enacted, which is assessed or 
levled on.the basis of revenue for electric energy or service 
sold, and/or the volume of energy generated and sold. 

DATE F I L E D :  September 3 0 ,  1 9 9 2  EFFECTIVE DATE: For service Rendered On 

f$Lh .It& and After September 30, 1992 
ISSUED BY: 

.'. 
.i Kyle D. White Rates and Regulatory Affairs 



EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand Curtailable Service between Black Hills Power 

and Light Company and the City of Rapid City. 

1. CREDIT. 

The City of Rapid City shall receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid city shall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 

Exhibit 2 - Page 1 



3 .  TERM. 

The Contract  Period s h a l l  run f o r  t h r e e  years  from t h e  d a t e  

of Agreement and s h a l l  continue t h e r e a f t e r  u n t i l  terminated by a  

one yea r  w r i t t e n  n o t i c e  of e i t h e r  pa r ty .  

Dated t h e  d a t e  and year f i r s t  above w r i t t e n .  

BLACK HILLS POWER AND LIGHT 
COMPANY A 

BY 
E v e r e t t  E. Hoyt, ~ r k i d e n t  

and chief  0peratiUg o f f i c e r  

THE CITY OF RAPID CITY 

Exhibit  2 - Page 2 



Contract NO. lG43/ 'jccount Number 1.09.4181470.01 
I 

Effective Date: 
June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand Curtailable Service Agreement 

(l1Agreementl1) is entered into this 7 f h  day of J u m e  I 

1993, by and between Black Hills Power and Light Company (I1Black 

Hillst1) and the City of Rapid City (llCustomerll) . 

Black Hills shall supply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located-in Pennington County, South Dakota, 6'200 

Anderson Road, Rapid City, South Dakota, (Old Faci l  i t y  - West) 

. . 
1 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

.at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60  cycles at a 

nominal phase to phase voltage of 4 8 0  volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 



 omm mission, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as ~xhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer has elected notice Option A with the corresponding 

Curtailable Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service capacity or pay the penalty within the rate upon 10 

minutes notice. All references to Iqa yearq1 in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with this Agreement. 

4. CUSTOMERfS EQUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

other customer. 

4.2 ~eneratinq ~quipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 

2 



. power and energy, if any;sufficient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to   en era ti on. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes of providing generation of electric 

power and energy in the event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power sppply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hillsr distribution system. 

4.4 No Duty to Inspect. Black   ills shall have no 

responsibility to test and/or inspect Customerrs equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customerrs electric facilities, machinery and/or 

apparatus. 

4.5 ~estincf and Maintenance of ~quipment. Testing shall be 

in compliance with the generator manufacturer's recommended full 

load exercising time frame for such equipment, or Customerrs 



standard operation procedure for such equipment; whichever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. Customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hillsr electric 

Rate No. LDC-1. Customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. Customer agrees that if Black 

Hills should during the terqof this contract revise or eliminate 

any such rates or terms as set forth in Rate No. LDC-1 that such 

changes or revisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as ~xhibit 2. The rate is subject to revision 

by the South Dakota public utilities Commission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 



otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to Customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service, 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 

5 



9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying Customerfs property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtai.lment, Customer shall reduce its 

electric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assisnment. Customer may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 ~otice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 



telephone, shall be in writing sent to each party to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. 0. Box 1400 
Rapid City, SD 57709 

City of Rapid City 
300 Sixth Street 
Rapid City, SD 57701 

12.3 Entire Asreement and ~odification.  his Agreement 
, 

constitutes the entire agreement between the parties and may be 
. . 

amended only by written agreement properly executed by both 

parties. 

IN WITNESS WHEREOF, the parties hereto have set their hands 

the date and year first written above. 

BLACK HILLS POWER AND LIGHT 
COMPANY 

A 

and Chief operatin< Officer ' 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

EXHIBIT 1 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3A 
YAPID CITY, SOUTH DAKOTA SECOND WISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE NO. LDC- 1 
Page 1 of 5 

AVAILABLE 

At points ion the Company's existing secondary distribution 
lines supplied: by its interconnected transmission sys tern. 

APPLICABLE 

At the customer s election, to any ~eneral Service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options: 

Minimum Prior Minimum Maximum 
Notification Curtailment Lenqth Curtailment Lenqth 

Option A None , 6 hours 16 hours 
Option B 1 hour 6 hours 16 hours 
Option C 4 hours 6 hours 16 hours 

rl 
Service is by Large Demand Curtailable Service Agreement only, 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location of 
the customer . 

Rate II - 
Capacity Charqe 
$9.25 per kVA of Billing Capacity 

Enerqy Charqe 
All usage at 3 . 4 $  per kWh 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
and After September 9, 1992 

ISSUED BY: 



0 .. . . . -. 
PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

.. . 
BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3 A  
RAPID CITY, SOUTH DAKOTA SECOND REVISED 'SHEET NO, 1 3  

REPLACES FIRST W I S E D  SHEET NO. 13,--, 
BILLING'CODES 22, 28, 32, and 38 . .. 

.- 
LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC- 1 

(continued) Page 2 of 5 
Minimum 

The Capacity Charge less  Curtailable Load Credit 

Curtailable Load Credit 

The  monthly b i l l  sha l l  ,be reduced according to the following 
schedule fo r  the'.excess, i f  any, that  Billing Capacity exceeds 

- Finn Service Capacity. 

0ptionA - $5,00.:perkVA 
Option B - $4.75' per kVA 
option C - $4.25 per kVA 

Penalty.for  Non-Compliance 

I f  a t  any time a customer f a i l s  to cur ta i l  as requested by the 
Company, a penalty equal to 'five (5) times the Capacity Charge 
per kVA f o r  the ,maximum. difference i n  kW that the maximum load 
during any curtailment period within the b i l l ing  period 
exceeds the Firm Service (Spacity. I f  more than one 
curtailment occurs during a bil l ing period and the customer 
fu l ly  complies with a t  least  one curtai-bent request and does 
not fu l l y  comply with . a t  least  one other, curtailment request, 
the  penalty for  non-compliance..will. be...reduced by multiplying 
it by, the proportion of. the: total  number. of curtailments with 
which the customer.''£ailed to comply fully to the number of 
curtailments ordered. . . . . 

DETERMINATION OF BILLING CAPACITY, 

T h e  Bill ing Capacity i n  any' month shal l  be the highest of the 
following : 

a .  The kilovolt-ampere (kVA) load during the f i f teen-  
minute period of maximum use during the b i l l i n g  period; 
o r  

b.  Eighty percent (80%) of the highest Billing Capacity i n  
any of the preceding eleven (11) months; o r  

c. The Firm Service Capacity. 

DATE FILED: September 3.0, 1992  EFFECTIVE DATE: For Service ~ende red  O n  
and After September 9 ,  1 9 9 2  

I S S U E D  BY: ' 

Kyle D. White 
Regulatory A f f a i r s  
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% - . *  PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3A 
RAPID CITY, SOUTH DAKOTA SECO'm REVISED ;SHEET NO. 14 

REPLACES FIRST REVISED " SHEET NO. 14 
BILLING CODES 22, 28, 32, AND 38  

LARGE DEMAND CURTAILABLE SERVICE RATE No. LZDC - 1 
(continued) Page 3 of 5 

FIRM 'SERVICE CAPACITY 

The customer shall initially designate by Electric Service 
Agreement a Firm Service Capacity of at least 500 kVA less 
than: (a) the customerts maximum actual Billing Capacity 
during the twelve billing periods immediately preceding the 
election of this rate for existing customers, or (b) maximum 
estimated Billing Capacity during the twelve billing periods 
following the election of this rate for new customers. 

The Customer shall agree to reduce electric demand to or below 
the Firm Service Capacity at or before the time specified by 
the Company in any notice of curtailment. The Customer shall 
further agree not to create demands in excess of Firm Service 
Capacity for the duration of each curtailment period. The 
customer may increase electric demand after.-the end of the 
curtailment period as specified by the Company. 

SUBST.ATION OWNERSHIP D-ISCOUNT ,, 

Customers who furnish and maintain a transformer substation 
with controlling and protective equipment, with the exception 
of metering equi'pment, for the purpose of transforming service 
from the Company's transmission voltage (47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the. customerls 'utilization voltages, shall receive a 
monthly-credit.of $0.25 per kVA of Billing Capacity for 
transmission service and $0.15 per kVA of Billing Capacity for 
primary dis tributi~n service. 

The above schedule of charges shall be adjusted in accordance 
with the Fuel and Purchased Power Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 

d4>. 3& and After September 9, 1992 
ISSUED BY: 

L 

. r 
Kyle D. White 

+- ..A .. r, Rates and Regulatory Affairs 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND .LIGHT COMPANY . . ' .  SECTION NO, 3A 
RAPID CITY; SOUTH DAKOTA SECOND REVISED SHEET NO. lr'-'-. 

REPLACES FIRST REVISED SHEET NO. 1~ 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC-1 
(continued) .Page 4 of 5 

PAYMENT 

Net monthly b i l l s  a re  due and payable twenty (20) days from 
the  da te  of the b i l l ,  and a f t e r  tha t  date the account becomes 
delinquent. A l a t e  payment charge of 1.5% on the current 
unpaid balance s h a l l  apply to  delinquent accounts. An 
i n s u f f i c i e n t  check charge of $5.00 sha l l  apply f o r  returned 
checks. I f  a b i l l  i s  not paid, the Company shal l  have the 
r i g h t  t o  suspend service, providing ten (10) days' written 
not ice  of such suspension has been given. When service i s  
suspended f o r  nonpayment of a b i l l ,  a Customer Service Charge 
w i l l  apply. 

CONTRACT PERIOD 

A period of not l e s s  than five ( 5 )  years and i f  not then 
terminated by a t  l e a s t  one hundred eighty (180) days1 p r io r  
wr i t t en  not ice  by ei ther  party, sha l l  continue u n t i l  so  
terminated. where service i s  being in i t i a t ed  o r  enlarged and 
requires  special  investment on the par t  of the Company, a 
longer period may be required and sha l l  be as stated i n  the 
Elec t r ic '  Service Agreement, 

TERMS AND 'CONDITIONS 

1. ,Service w i l l  be rendered under the Company's General'.Rules 
and-~egula t ions . . ,  ! 

2. service provided hereunder sha l l  be on a continuous basis .  
~f service i s  discontinued and then resumed within twelve 
(12)  months a f t e r  service was f i r s t  discontinued, the 
customer sha l l  pay a l l  charges that  would have been b i l l e d  
i f  service had not been discontinued. 

3. curtailment periods w i l l  typically be for a minimum of s i x  
consecutive hours with the duration and frequency to  be a t  
the discretion of the Company. Daily curtailments w i l l  not 
exceed 1 6  hours to ta l  and t o t a l  curtailment i n  any calendar 
year w i l l  not exceed 400  hours. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service ~ e k d e r e d  C 
and A£ t e r  September 9 ,  1 9 9 2  

ISSUED BY: 
Kyle D. White 

. ~anaSi$r, ~ates-andRegulatory Affairs 



PUBLIC P I L I T I E S  COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO. 3A 
. RAPID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 16 

REPLACES FIRST RENISED SHEET NO, 16 
BILLING CODES 22, 28, 32, AND 38  

W G E  DEMAND CURTAILABLE SERVICE RATE No, LDC-1 
(continued) Page 5 of 5 

TERMS AND CONDITIONS (continued) 

The Company at its option may terminate the Large Demand 
Curtailable ~ervice.Agreement if the customer has 
demonstrated an inability to curtail its loads to the 
Firm Service Capacity when requested by the Company. 

General Service - Large customers with ~illing Capacities 
which are not large enough to provide 500 RVA of curtail- 
able load will be considered by the Company for LDC service 
on a case-by-case basis. 

Curtailable service for Industrial Contract Service 
customers is available, however, the rates and conditions 
of service will be determined on a case-by-case basis and 
filed with the South Dakota Public Utilities Commission for 
review and approval. 

TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge 'imposed or levies by any governmental authority as a 
result of laws or ordinances enacted, which is assessed or 
levied m.the.basis of revenue for electric energy or service 
sold, and/or the volume of energy generated and sold. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 

Y&>- Jw and After September 30, 1992 ISSUED BY: 
Kyle D. White 

Rates and Regulatory Affairs 



EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand curtailable Service between Black Hills Power 

and Light Company and the city of Rapid City. 

1. CREDIT. 

The City of Rapid City shall receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid City .shall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 

Exhibit 2 - Page 1 
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3. TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 

THE CITY OF RAPID CITY 

Exhibit 2 - Page 2 
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Post-itm Fax Note 7671 laate l_#ol + a n 
To Liiqh ~ 4 , ~ s  
Co./Dspt. . ' 

.'ZRESENT : Commissioners Klinkel , Fischer and StoEf erahn 

From 

CO. 

-XC A REGULAR SESSION l ~ f  the Pub1 

ILN THE MATTER OF TEIE PETITION 1 ORDER FOR TEMPORARY SERVICE 
,FOR. DECZARATORY RULING FILED I 
BY CLAY-UNION ELECTRIG CQR-. ) (F-3292) 
:.PORATION. 

On the  1st day of March, 1 9 7 9 ,  Clay-Union E l e c t r i c  Con- 
~ o r a t i o n  f i l e d  w i t h  this Commission its a p p l i c a t i o n  t o  provide 

. .:eemporary s ingle  phase service t o  the Alumax Extrusions, Inc. 
a .,:facility. On the 2nd day of March, 1979, Northwestern Public 

.'~.Semri.ce Company f i l e d  i t s  a p p l i c a t i o n  ,for authority t o  provide 
kemporary service with t h i s  Commission. ' 

Phone # 

The Commission has .carefully reviewed t h e  p leadings  and 
-documentation provided by Clay-Union Elec-taic and Northwestern 
--1i6 Service Company; The Commission f inds  t h a t  Clay-Union 
Electric presently has a s ing le  phase line which with minor 'modi- 
f5aation can be u t i l i z e d  t o  provide temporary s ing le  phase ser- . 
+5ce t o  the PArmax Eaci l i ty .  In light thereof, t h e  Co~ccd.ssion 
finds tha t  Clay-Union Electric should ppovi.de temporary s i n g l e  
-phase service t o  that f a c i l i t y .  

mane#  7 7 3 3 a ~ /  
State of SCS F=#[oG/7 a& &js 

  ow ever, t h e  Conndissian finds that Clay-Union Elec t r i c  
:!Corporation shall be= all expenses related to t h e  p rov i s ion  of 
wwch t e m p o r a y  s e r v i c e .  F w t h e r ,  t h e  Commission f i n d s  t h a t  t he  
..granting t o  Clay-Union of  the  p rov i s ion  of temporary service t o  
.the Alumax f a c i l i t y  shall i n  no manner prejudice o r  i n  any 
deerogate t h e  r i g h t s  o f  Clay-Union and Northwestern Publ ic  Servic 
:Company to provide permanent three-phase service t o  the  Alumax 

:.-;facility. 

F-# 

The Commission finds that 'it i s  i n  the publia  i n t e r e s t  
;.to require Clay-Union to provide Temporary s e ~ v i c e  t o  t h e  Alumax 
'facility f o ~ t h w i t h  i n  order t h a t  Alumax may have its e l e c t r i c a l  

-.needs met as soon as possible. It i s  t h e r e f o r e  . 

,:in .the C i t v  

ORDERED, that Clay-Union E l e c t r i c  corporation be ,  and 
:hereby i s ,  ordered t o  p ~ o v i d e  temporary s i n g l e  phase s e r v i c e  t o  
'the Alumax Extrusions facility immediately; and it i s  

FURTFIER ORDERED, t h a t  the  p r o v i s i o n  f o r  temporary 
- s ingle  phase service by Clay-Union E l e c t r i c  Corporation shall i n  
no Banner prejudice ,' affect, or d e m o g a t e  any r i g h t s  of North- 
western Public Service Company, Clay-Union Electric corpora t ion  
o r  Alurnax Ext rus ions ,  IRC. as +he same pertains to the prov i s ion  
of permanent t h r e e  phase electrical ,service t o  t h e  Alurnax E a c i l i  . . 



AT A REGULAR SESSION the Public Utilities Commission of the  
Stare of South Dakota, he ld  i n  i t s  o f f ices ,  
i n  the C i t y  of P i e r r e ,  t he  Capital ,  this 
6th day of A p r i l ,  1979 .  

PRESENT: Commissioners Klinkel and Scofferahn 
Commissioner Fiseher, Dissenting 

IN TEE MATTER OF THE PETITION ) DECISION AND ORDER 
FOR DECLARATORY RULING FILED 
BY CLAY-UNION ELECTRXC 
CORPORATION. 

Upon the basis of the evidentiaxy record and a f t e r  
review and consideration of ' rhe  positions of the parties i n  t h i s  
proceeding, the  Commission hereby enters the following : 

FINDINGS OF FACT 

Due t o  che urgency for resolution of t h i s  d ispute  a n d  
t h e  need fo r  an inmediate decision, the Comnission' s Findings 
hereinafter s e t  f o r t h  shall deal  only w i t h  t h e  fundammral  and 
determinative issues in  this proceeding. 

SDCL 49-34A-42 s t a t e s :  

"Each lelectric u r i l i t y  shaJ.1 have the 
exclusLve right t o  provide e l ecc r i c  
service  ac r e t a i l  a t  each and every 
location where i t  i s  serving a customer 
as of Harch 21, 1 9 7 5 ,  and t o  each and 
every preserd and future  customer i n  
i t s  assigned service area and no e lec t r i c  
u t i l i t y  shall render o r  extend e l e c t r i c  
service at retail within the assigned 
service area of another electric u t i l i t y  
unless such other e lec t r i c  utiliry con- 
sents thereto i n  ~ r i t i n g ;  p r o v i d e d ,  
char any e l e c t r i c  u t i l i t y  may extend 
i t s  f a c i l i t i e s  through the as signed 
service a r e a  of another e l e c t r i c  
u t i l i c y  if the extension i s  necessary 
to facilitate the e l e c t r i c  utilicy 
connecting i t s  facilities o r  customers 
'within i t s  own assigned service area. 1 1  

The threshold issue which must be  decided b the Cormnis- 
s ion i n  this proceeding i s  the meaning of ehe phrase 'at each 
and every locat ion" as used in SDCL 49-34A-42. There i s  no dis- 

-1- 



putr among the parties Chat Clay-Cnion Elec t r ic  Corporarion was 
serving a customer a 0 t  a location p r i o r  t o  March 21,  1975 
within the confines Block One of Eoss 2nd Addition of the 
North Half of Section 9 ,  Township 9 3  N o r t h ,  Range 55 West of 
the Fi f th  P.M. i n  Yankton County, South Dakota. The sharply  
disputed issue i s  whether Clay-Union's service t o  that  custo- 
m e r  i s  ar  the same location where, the Alumax Extrusions1 manu- 
facturing facility i s  presently being constructed. 

The ~ o & i s s i o n  f inds  that  i t  i s  the same l o c a t i o n ,  
as tha t  term i s  u t i l i z e d  i n  SDCL 49-348-42, and that Clay- 
Union Electr ic  Corporation should b e  permitted t o  provide 
permanent three-phrase e l ec t r i ca l  service t o  tha t  location. The 
Commission finds t h a t  review of the various Exhibits proferred 
in  this proceeding, and i n  par t icu lar  Exhibit C ,  leads co and 
f u l l y  supports this determination. The Commission fureher 
finds tha t  any other construction of the phrase "each and 
every location" would be  unreasonable and unrea l i s t i c  under 
the fac ts  and circumstances of t h i s  case. 

The only remaining issue to b e  considered by the 
Commission is proper consrruction o f  the 1973 agreement s e t  
f o r t h  as p a r t  o f  Exhibit 2 i n  this  proceeding and incorporated 
i n  the 1975  agreement. The 1973 agreement was approved by ehe 
Mediarion Baard by Order entered on the 10th day of January, 
1974 and the 1975 agreement was approved by the Public  U t i l i -  
t i e s  Commission by Order entered on the 1 s t  day of J u l y ,  1 9 7 6 .  
The relevant poreion of the 1973  agreement s t a res :  

"For purposes o f  c l a r i f i ca t ion  on 
Exhibit 1, it i s  agreed tha t  the 
exis t ing  e l e c t r i c  s t ructures  and 
service out le t s  serviced by North- 
western  Public Service Coinpany are 
designated by the red out l ine ;  that  
the  blank lines designate the ex is t -  
i ng  s t ructures  and service ou t l e t s  . 
currently serviced by Clay-Union 
Electric Corporation; tha t  the  dark 
green i s  the  line designating the 
areas of service hereinafrer of the 
respective parties t o  t h i s  agreement, 
and tha t  neirher party w i l l  extend 
their f a c i l i t i e s  o r  o f f e r  any new 
service in the designaced area of 
t h e  other pasty. 

It Ls agreed that  each party sha l l  
continue t o  service exis t ing s t ructures  
and outlecs t h a t  may be loca ted  i n  
the designatad areas of the other b u t  
that no new connections o r  hookups 
w i l l  h e re ina f t e r  b e  m a d e  i n  che desig- 
nated area o f  t h e  other." 
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The Conlulission Zincs that Clay-Union Electric Cor- 
poration's r i g h t  to serve the Alurnax Pxt rus ions  f a c i l i c y  'at  
a pre-March 21, 1975  location does not abrogate or v i o l a t e  
the 2973 o r  1 9 7 5  agreementxi entered into by and between Norch- 
western P u b l i c  S e r v i c e  Company and Clay-Union Electric 'Cor- 
poraeion.  The Commission f inds  chat on c'he ba'sis of the expert 
testimony presented and the expross t o m s  of the 1973 agree- 
ment above s e t  f o r t h ,  no  violation thereof w i l l  o ccu r  by 
pe rmi t t ing  C l a p u n i o n  E l e c t r i c  Corporat ion t o  provide perma- 
nent service to the Alumax Extrusions facility. Moreover, 
when viewed i n  conjunction w i t h  the f a c t s  and circumstances 
existent in the Media-tion Board proceeding which cu lmina ted  
i n  t h a t  agreement entered into by and between Northwestern 
Public Service Company and Clay-Union E l e c t r i c  Corpo ra t i on ,  
p . rov is ion  a f  e l e c t r i c a l  service by Clay-Uni~n t o  the  Alumax 
Extrusions facility is both reasonable and f u l l y  suppo r t ed .  

The Comission finds chat both Northwestern Public 
Service Company and Clay-Union E l e c t r i c  Corporation -have an 
adequate power supply to serve the Alumax Ex t rus ions  load. 
Further ,  the Commission finds that p e r m i t t i n g  e i t h e r  North- 
western Public Service Company or Clay-Union Electric Cor- 
poration ro provide permanent electrical service to the Alumax 
Exzrusions facility would promote t h e  efficient and economical  
use and developme~t of the electric system of either utiliry. 

CONGLUSPONS OF LAW 

That the Comissian has j u r i s d i c t i o n  o v e r  t h e  subject 
m a t t e r  and pareies to this proceeding. 

XI. 

That t h e  Commission's derermination herein adjudi- 
cates the r i g h t s  of the parties here to  regarding the d i s p u t e  
over the provision of permanent service to the Alumax Extrusions 
facility. 

That the corn mission"^ determination h e r e i n  is made 
pursuant t o ,  and i n  accordance with, SDCL Chapters 1-26 and 
49-34A.  It is therefore 

ORDERED, t h a t  Clay-Union Electric Corporarion be, 
and the same hereby  i s ,  au thor ized  and permitted t o  provide 
permanent electrical. service co the Alumax Extrusions f a c i 1 i . t ~ ;  
and i t  i s  

-3- 



FURTKER ORDERED, that all previous Orders of rhe 
Commission not inconsistent herewith b e ,  and che same hereby 
are incorporated as if s e t  f o r t h  in f u l l  herein. 

BY OFtbER OF COMMISSIOFERS 
I(T,INKEL AND STOFFERAHN: 

CO~QfISSIONER FISCrnR,  DISSENTING: 

(OFFICIAL SEAL) 



DISSENT 
DOCKET NO. B-3292 

COH!4ISSIONER CKARLOTTE PISCHER 

I n  1948 Clay-Union Elecr :r ic .Corporat ion b e a n  s e r v i n g  a farm s i t e .  In 1978 
the farm and l a n d  was so ld  and the bui ld ings  to rn  down by Alumnx Ex t rus ions ,  Inc, 
Alumax in tends  t o  use t h i s  land  t o  cons t ruc t  a business ope.rations ce~ l te r .  

As shown on t h e  v a r i o u s  s x h i b i t s ,  the Alumax p l a n t  w i l l  be l oca t ed  t o t a l l y  
withLn Northwestern P u b l i c  Serv ice  Company's t e r r i t o r i a l  boundaries, and f o r  Clay- 
Union to  serve Alumax a new three-phase l i n e  must b e  b u i l t  by them extending a t  
l e a s t  3 ,200 f t .  wichiq W S  t e r r i t o r y .  

The exh ib f t a  also show that if any p a r r  of  the f i u r n ~ x  building a c t u a l l y  touches 
the former farm s i r e ' s  m e t e r  l o c a t i o n s ,  i t  might b e  a t  t h e  f a r  north section of a 
loading dock o f  the  buf ld ing ,  Clear ly ,  t h e  b u i l d i n g ' s  va s t  nlajor5ty of square 
footage e x i s t s  apart from the s e r v i c e  l o c a t i o n s ,  o u t l e c s ,  o r  farm s t r u c t u r e s  that: 
used to be there and served by Clay-Union. 

I n  1973 Clay-Union E l e c t r i c  Corporation and ~orthwestern Pub l i c  Service s igned 
an agreement which was approved by the  South Dakota E l e c t r i c  l l ad i a t ion  Board i n  
1974, as w e l l  as  the  PubLic U t i l i t i e s  Cammissioti on the 1st of January ,  1976,  i t  be- 

. ing p a r t  of t h e  r e q u i r e m e n t s  s a t i s f y i n g  t h e  1975 t e r r i t o r i a l  law i n  South Dakota ' 

d'esignaring and assigning e lec t r ic  u t i l i t y  boundaries.  

The Mediat ion Board agreement 's r e l evan t  parts are quoted i n  t h e  majority's 
dec i s ion . aad  o rde r  porlntting ou t  t h a t  both u t i l i t i e s  agreed " e x i s t i n g  e l e c t r i c  
s t r u c t u r e s  and s e r v i c e  out le t s1 '  shall be r i g h t s  to each, and t h a t  " n e i t h e r  pa r ty  
w i l l  exrend t h e i r  f ac i lF t i e s  ns o f f e r  any new s e r ' v k e  i n  the des igna ted  a r e a  of the 
o the r  par ry .  " 

A l s o  i n  SDCL 49-34A-42 "each and every h z a t i o n f i  of  a u t i l i t y ' s  s e r v i c e  p r io r  
to  March 21, 1975, s h a l l  be  heretofore t h e i r  rfght t o  s e rve .  

The m a j o r i t y  r e s t s  s o l e l y  on i n t e r p r e t i n g  SDCL 49-34A-42 "each and every 
loca t ion"  t o  mean that the farm, regardless of having been t o r n  down and a co~nplc te ly  
new bu i ld ing  and different business and d i f f e r e n t  owner, i s  the same l o c a t i o n  as i t  
was i n  1948 ,  1973,  1974,  1 9 7 6 ,  1978 and 1979. I do nor b e l i e v e  t h i s  matter t o  be 
tha.r c l ea r - cu t ,  cons ider ing  the  r e l evan t  f accs  and weight of the evidence a s i d e  
fr0.m a deba te  on the  i n t e r p r e t a t i o n  of the meaning of ' ' locaeion." 

I n  fact, the facts of t h i s  case show t h a t  i t  i s  unreasonable and unrealistic 
t o  f h d  thee  the farm served by Clay-Union i s  t h e  s m e  l o c a t i o n  of the Alumox build- 
ing.  Northwestern Public S e r v i c e  should be permi t ted  t o  provide  three-phase e l e c t r i c  
to Alunlnx, 

Although both Clay-Union and NTJPS a r e  capable  of servfng Alumas, MiPS needs 
oply to c o n s t r u c t  a short p i e c e  of the  three-phase l i n e ,  which will be t o t a l l y  
within their assigned s e r v i c e  area and w i l l  not  d u p l i c a t e  Clay-Union's line, nor 
~ l l l  NWPS have t o  c ros s  Clay-Enion's ass igncd s e r v i c e  area. Whorens, Clay-Union 
must cons t rbc t  aC least 3,200 Eect of rl-lree-phase r l c c k r i c  l i n e  s e r v i c e  on / ln  
MtPS's assigned service t e r r i t o r y  to g e t  t o  che Numax p l a n t .  



Page 2 
Co~mLssfoner  FLscher l  s Dissent  
i n  Docket F-3292 

The m a j o r i t y ' s  d e c i s i o n  f u r t h e r  f a i l s  t o  recognize  rhe  economic b e n e f i t s  
of a more balanced l o a d  t o  t h e  NWPS customers by a l lowing  MQS t o  serve  a large 
i n d u s t r i a Z  b u s i n e s s  t h a t  i s  l o c a t e d  wholly within i t s  ass igned  c c r r i t o r y .  One must 
r a c o g n h e  that al.though the  same b e n e f i t s  would go t o  the Clay-Union customers ,  NWPS 
customers need g r e a t e r  l o a d  balance t h a t  Alumax could  p r o v i d e ,  and t h u s  l e s s e n  aLL 
of NIPS'S cus tomers1  ratc burdens. Glay-Union customers p r e s e n t l y  e n j o y  benefi ts  
f r o u  f e d e r a l l y  funded hydro-power dams, whereas  MdPS customers a r e  n o t  e l i g i b l e  f o r  
the cheaper hydro-generated electricity. 

L t  i s  c l ea r  t o  m e  t h a t  t h e  wbight of t h e  facts i s  g r e a t  'ln f a v o r  of NWPS i n  that 
the customer is t o t a l l y  w i t h i n  NWPS t e r r i t o r y ,  t h e  1973 Me.diation Board Agreement 
sa id  new cus tomers  s h a l l  be t h e i r s  i f  t h e y  a r e  within t h e i r  t e r r i t o r y ,  t h e  th ree -  
phase l ine  c o n s t r u c t i o n  needed f o r  Numax w i l l  not b e  g r e a t  n o r  l o c a t e d  i n  any 
other u t i l i t y ' s  t e r r i t o r y  b u t  t h e i r  own, and in t h a t  no d u p l i c a t i o n  of l i n e s  could 
p o s s t b l y  r e s u l t  and W S  cus tomers  will b e n e f i t .  They cannot  c lea r ly  s a y  the -farm 
and Alumax are t h e  same l o c a t i o n .  The weight  of t h e  ev idence  and l a y o u t  of the hXumax 
plant show t h a t  t h e y  can  be n o t h i n g  but d i f f e r e n t  l o c a t i o n s  t o  which SBCL 49-34A-42 
speaks . 

W e  musr remembel; t h a t  o u r  judgments on t h e  ev idence  and statutory guidelines 
mst be ?air and r e a s o n a b l e .  To s a y  anything but that  Northwestern  P u b l i c  Service 
should serve Alumax, a c o m p l e t e l y  new and d i f f e r e n t  e n t i t y  t h a n  t h a t  of the former 
Clay-Union-3er;ed farm, k-ould appear t o  be  unreasanable, unfzir zxd c c u c r c r  t o  the 
end r e s u l t  en;visioned by che t e r r i t o r i a l  s t a t u t o r y  p r o v i s i o n  t o  eliminate dupl ica t -  
t i o n  and p r o t e c r  territorial x i g h t s  of s e r v i c e .  

Beretofore I b e l i e v e  t h e  q u e s t i o n s  b e f o r e  u s  on t e r r i t o r i a l  q u e s t i o n s  have 
been sornewl~at c l e a r ,  b u t  in t h i s  c a s e ,  a l t h o u g h  1 again b e l i e v e  ir is  c l e a r  given 
the wefght of ev idence  and s p i r i t  of Che agreements and law, t h e  nla. jori ty hangs 
onto  the word " l o c a t i o n "  and SDCL 49-348-42 w i t h o u t  regard  t o  any o t h e r  matter, 
concern, f a c c ,  or end r e s u l t .  

Tf this d e c i s i o n  stands the test  of t h e ' c o u r r s ,  I shall not c o n s i d e r  i t  a 
v i c t o r y  f o r  Clay-Usion o r  a d e f e a t  f o r  Nortlx?escern PublLc S e r v i c e .  L l s t e a d ,  t h i s  
d e c i s i o n  i s  a d r a s t i c  blow t o  customers  i n  p r i v a t e  u t i l i t y  t e r r i t o r i e s .  Kesident ia l  
cus tomers  i n  these areas cannot whatsoever  be a s s u r e d  t h a t  t h e r e  are l a w s  i n  S o u t h  
Dakota p r o t e c t i n g  and o f f e r i n g  t h e  hope and ~ ~ ~ o r t m i ~ ~  cha t  r h e i r  r a t e s  can b e  
balanced by t h e i r  company's ability t o  o b t a i n  i n d u s t r i a l  o r  large cumrncrcial loads.  
l3venrually, i f  t r e n d s  s u c h  as t h i s  d e c i s i o n  r e p r e s e n t s  a r e  c o n t i n u e d ,  o customer nov in 
a p r i v a t e  u c i l l t y ' s  territory will have Lo absorb a l l  c o s t s  t h e m s c l v c s ,  with~ut bene- 
f i t  of t h e  econonlic s p r e a d  t o  other l o a d s  of a more balanced n a t u r e .  Such loads  a s  
Alumax g r e a t l y  h e l p s  t h e  cus tomers  of W S  because Alumax can he lp  p i c k  up the 
p r e s e n t  c o s t s .  

Need less  t o  say ,  Che m a j o r i t y ' s  d e c i s i o n  s t r i k e s  a s e r i o u s  blow t o  customers i n  
Yankcon, M i t c h e l l ,  Huron, Chamberlain, Aberdeen, We Redf i ,  
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Is the Departmenr of Public Safety authorized to require inspec- 
tions of hot water supply boilers above the 140,000 BTU rating, 
when the ASME Code referred to in SDCL 34-29A-16 provides for 
the certification of hot water supply boilers with ratings in excess of 
200,000 BTU's? 

SDCL 34-29.4-16 refers to the ASME Code in the sense that the Department 
of Public Safety may adopt,such an existing codified publication and when 
so adopted shall constitute a part of thc rules and regulations of the Depart- 
ment of Public Safety. There is nothing in SDCL 34-29A-16 which would 
require the Departmenr of Public Safety to adopt the code or which would. 
i n  any way Iimir the powers of the Departmenr to sct srandards in addirion 
to such code if indeed  bey were to adopt it. This being the case, it followr; 
that the Department is authorized to pass Rule 61:08:01:01 Subdivision 1: 
which defines hot water supply boiler in a manner somewhar different rharl 
the ASME Code might define it. The Department of Public Safety is 
authorized to make a policy jadgrncnt in their rulemaking [hat 140,000 
BTU's as opposed to 200,000 BTU's shall be the standard limir above which 
the provisions of their rules relaring to inspections and certifications would 
apply 

Respectfully submitted, 
WILLIAM J. JANKLoW 
ATTORNEY GENERAL 

WJJ:DOC:dk 

Mr. 3ack Weiland . 
Commissioner 

OFFICIAL OPINION NO. 75-135 

The applicability of SDCL 49-34A-42 
(Section 38 of Senate Bill 261) to 
the proposed shredder facifily located . .. 
sear Aberdeen, South Dakota 

Dear Mr. Weiland; 

You have requested an opinion from this office as to the applicability of 
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SDCL 49-34A42 (Section 38 o l  Senate Bill 261) ro the proposed shredder 
facility located near Aberdeen, South Dakota. 

The fac'rual situation presented is as follows: 

During the fall of 1974, Northwestern PubIic Service Company re- 
quested permission to insrali underground cable into the general 
ares of the proposed shredder faciliry. The facility is located in thc 
West One-Half of Southeast One-Quarter of Secrion 8, Township 
123 Nonh, Range 63 West. On this same parcel of property, within 
soveral hundred fcet, is located the County owned Sorthern 
Alcohol and. Drbg Referral Center. Although acrivitits in the 
Center have changed over the years, it has been served wirh power 
by Northwestern Public Service since about 1925. 

After some discussion, the County Conimission on December 13, 
1974 passed a motion allowing Northwestern Public Service Corn- 
pany to install a permanent rrnderground cable. Cable was insraIled 
with the remainder to be placed when site plans were finalized. 

The Commission subsequenrly reviewed the motion giving Norrh- 
western Public Service permission ro insrall cable for the Shrcdder 
Facility. New Commissioners had taken office in the interim wilh 
new view$ and different conclusions as to the intent of the original 
motion. On January 14, 1975 it was decided by the new Comrnis. 
sioners chat the original motion should not stand and that bids' 
would be caken. 

Oh March 21, 1975 the Commission rcsolved to permit the contra0 
tor to choose the supplier for temporary eiectric service. Norrh- 
western Public Service Campany was chosen at thar time-and con- 
tinues to presently scrve the site. 

Specifications wcre prepared and bids opened May 2, 1975. Both 
companies presented proposals with Northern Electric being low 
bidder. Upon review of the proposals, it  was noted thar Sorthen 
Electric had nor submitted surety of any kind. The Commission 
then chose to reject both bids, one for lack of surety and the other 
for lack of a fuel adjustment clausc which had not been specified, 

Northern Electric has had its three phase over head line immediate- 
ly in front of the new shreddcr facility for several years. 

Based on the above facts the question presented is: 

(1) Is it necessary for rhe Brown County Commissioners ro receive 
proposals on electric service to the shredder site, (2) is it 

fd i 
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automaticaIly North~vestern Public Service Company terrirory as 
of July 1, 197 5 ,  or (5) is tho choice left ro the consumer until ter- 
ritorial boundaries havc bccn set? 

SDCL 49-34A-42 provides; 

49-34A-42. Electric utiIity's exclusive rights in assigned service 
area-Connecting facilities in another area.--Each elec~ric utility 
shal/ have the exclusfve right ro provide electric service nr retail at 
each and every location where it is serving a customer as of March 
21, 1975, and to each and every present and future customer in its 
assigned service area and no electric utility shall render or extend 
electric service at mail within the assigned service area of another 
electric utility unless such other electric utility cbn,scnts thcreto iv 
writing; provided, that any electric utility may extend its facilities 
chrough the assigned service area of another elecrric utill~y if the cx- 
tension is necessan- ro facilitate rhc ciectric utitity connccring ~ L S  
facilities or customers within irs own assigned service area. 

On the basis of the facts available, it appears that there is Iittle argument 
thar Northwestern Public Sen-ice Company was providing electric service to 
the shredder locatiot~ as of March 21, 1975. SDCL 49-34A-42 cited above 
would appear to make that fact determinative of the questions presented. 
Although the Public Utilities Commission has not yet had time to finally 
ccr~ify territories the PubIic Utilities Commission cannot do other than 
what the sLatutes allow. SDCL 49-34A-42 has the legal effect of making 
March 21, 1975 the date at which certain terrirorial rights are established. 
As of the effective date of this law, the rights of the utility serving the shred- 
der location to continue service to that location became fixed. 

The answer to your first question therefore is NO, ro your second question 
YES, and to your third quesrion NO! 

Respectfully submifeed, 
WILLIAM J. J ANKLOW 
ATTORNEY GENERAL 

WJ J:DOC:dk 

July 29, 1975 

Mr. George Zacher 
County Auditor 
McPhetsod County 
Leola, South Dakota 57456 

OFFlCIAL OPINION NO. 75- I36 

TnTQI P rild 
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SOUTH DAKOTA CODIFIED LAWS 
TITLE 1. STATE AFFAIRS AND GOVERNMENT 

CEDURE AND RULES 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

1-26-17.1 Intervention in contested case by person with pecuniary interests. 

A person who is not an original party to a contested case and whose pecuniary 
interests would be directly and immediately affected by an agency's order made upon 
the hearing may become a party to the hearing by intervention, if timely application 
therefor is made. 

Source: SL 1978, ch 13, § 5. 

<General Materials (GM) - References, Annotations, or Tables> 

See also: In re Application of Union Carbide Corp. (1981) 308 NW 2d 753. 

S D C L § 1-26-17.1 

SD ST § 1-26-17.1 

END OF DOCUMENT 

Copr. O West 2002 No Claim to Orig. US. Govt. Works 
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General Authority: SDCL 49-1-1 1(2), 49-34A-4(6). 

Law Implemented: SDCL 49-1-1 1(2), 49-13-1,49-13-4,49-34A-4(6). 

20:10:01:15.01. Burden in complaint proceeding. In a complaint proceeding, the complainant has the burden of going 
forward with presentation of evidence unless otherwise ordered by the commission. The complainant has the burden of proof 
as to factual allegations which form the basis of the complaint, and the respondent has the burden of proof with respect to 
affmative defenses. 

Source: 2 SDR 56, effective February 2, 1976; transferred from § 20:10:14:16, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-1 1,49-34A-4. 

Law Implemented: SDCL 49-34A-61,49-44-16. 

20:10:01:15.02. Intervention. A person who is not an original party to a proceeding before the commission and who claims 
an interest in a pending proceeding may petition the commission for leave to intervene. An original and ten copies of a 
petition to intervene shall be filed with the commission within the time specified in the commission's order establishing time 
for intervention. A petition to intervene which is not timely filed with the commission may not be granted by the commission 
unless the denial of the petition is shown to be detrimental to the public interest or to be likely to result in a miscarriage of 
justice. 

Source: 2 SDR 56, effective February 2, 1976; transferred from 5 20:10:14:02, 12 SDR 85, effective November 24, 1985; 12 
SDR 151,12 SDR 155, effective July 1,1986; 25 SDR 89, effectiveDecember 27, 1998. 

General Authority: SDCL 49-1-1 l(2). 

Law Implemented: SDCL 1-26-17.1,49-34A-l3.1. 

20:10:01:15.03. Contents of petition to intervene. A petition to intervene shall set out clearly and concisely the facts 
supporting the petitioner's alleged interest in the proceeding and, to the extent known, the position of the petitioner in the 
proceeding. The petition shall also show service upon all parties to the proceeding. 

Source: 2 SDR 56, effective February 2, 1976; transferred f?om § 20:10:14:03, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-1 1. 

Law Implemented: SDCL 1-26-17.1,49-34A-13.1. 

Cross-Reference: Manner of service, 5 20: 10:01:22.03. 

20:10:01:15.04. Answer to petition to intervene. A party to a proceeding may file an answer to a petition to intervene on or 
before the date, if any, set for hearing upon the petition or on or before the date set for hearing upon the complaint, whichever 
is earlier, but in no event may a party have more than 15 days in which to file an answer to a petition to intervene. The 
answer shall show service of copies thereof upon all parties to the proceeding. 

Source: 2 SDR 56, effective February 2, 1976; transferred fiom 5 20: 10:14:04, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-1 1. 

Law Implemented: SDCL 1-26-17.1,49-34A- 13.1. 

20:10:01:15.05. Commission action on petition to intervene. As soon as practicable after the expiration of the time for 
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SOUTH DAKOTA CODIFIED LAWS 
TITLE 31. HIGHNAYS AND BRIDGES 

CHAPTER 31-26. UTILITY LINES ALONG AND ACROSS HIGHWAYS 

copyright; 1968-2001 by The State of South Dakota. A11 rights reserved 

Current through the 76th Legislative Assembly (2001) 

31-26-5 Lines erected in accordance with bureau of standards Code. 

The grantee under § 31-26-1 shall construct and maintain said poles, wires, and 
line in accordance with the National Electrical Safety Code adopted by the bureau of 
standards of the United States department of commerce. 

Source: SDC 1939, § 28.1001 (4) as enacted by SL 1939, ch 108; 1953, ch 149, § 1; 
1953, ch 150. 

<General Materials (GM) - References, Annotations, or Tables> 

S D C L 5 31-26-5 

SD ST § 31-26-5 

END OF DOCUMENT 

Copr. O West 2002 No Claimto Orig. U.S. Govt. Works 
#LC- 
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Copyright; 1968-2001 by The State of South Dakota. All rights reserved 

Current through the 76th Legislative Assembly (2001) 

36-16-16 Persons exempt from license requirement. 

The following persons are not required to hold an electrician's license: 

(1) Employees of utilities engaged in the manufacture and distribution of 
electrical energy, when engaged in work directly pertaining to the manufacture and 
distribution of electrical energy. This exemption shall terminate at the first point 
of service attachment, except for the installing or testing of electric meters and 
measuring devices and the maintenance of their service; 

(2) Employees of telephone, telegraph, radio and television communication 
services and pipelines or persons or companies when engaged in work pertaining 
directly to such services, provided such work is designed, supervised or installed 
by a person qualified in the work being done; 

(3) Electrical. work and equipment in mines, ships, railways, rolling stock or 
automotive equipment, and in packing plants supervised and regulated by the 
department of agriculture; 

(4) Replacement of lamps and connection of portable electrical devices to 
suitable receptacles which have been permanently installed; 

(5) Radio and appliance service repair departments; 

(6) Maintenance on oil burners and space heaters where installation of same has 
been effected by a Class B or journeyman electrician in accordance with this 
chapter; 

(7) Architects, designers and engineers engaged in the planning and laying out of 
electrical work; 

(8) Employees of electrical utilities engaged in the installation and maintenance 
of utility street lighting, traffic signal devices or electric utility-owned 
security lights; or 

(9) Employees of alarm and communications companies or services when wiring an 
alarm or communications system when the system is classified as power limited class 
2 or class 3 signaling circuits, power limited fire protective signaling circuits, 
class 2 or class 3 alarm circuits, or communications circuits or systems, as covered 
by articles 725, 760, 770, 800, 810, 820 of the National Electrical Code as it was 
approved by the American National Standards Institute and in effect on January 1, 
1989. 

Source: SL 1963, ch 216, 5 12; 1965, ch 152, § 1; 1986, ch 315, 5 5; 1988, ch- 
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NOTES, REFERENCES, AND ANNOTATIONS 

Cross-References. 

Disaster workers exempt from Licensing requirements in emergency, § 33-15- 39. 

S D C L § 36-16-16 

SD ST § 36-16-16 

END OF DOCUMENT 
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TITLE 47. CORPORATIONS 
CHAPTER 47-21. RURAL ELECTRIC COOPERATIVES 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

47-21-75 Construction standards - -  Minimum vertical clearance. 

Construction of electric lines by a cooperative shall, as a minimum requirement, 
comply with the standards of the national electrical safety code in effect at the 
time of such construction; provided, however, that where Y- connected circuits with 
neutral conductors effectively grounded throughout their length are used in the 
construction or reconstruction of electrical distribution or transmission lines, 
minimum vertical clearance of wires or neutral conductors over ground or rails shall 
be determined by the voltage between the wires and the ground, if such voltage does 
not exceed fifteen thousand volts. 

Source: SL 1947, ch 33, § 28; 1951, ch 21; SDC Supp 1960, § 11.2228. 

<General Materials (GM) - References, Annotations, or Tables> 

See also: Love11 v. Oahe Elec. Coop. (1986) 382 NW.2d 396. 

S D C L 5 47-21-75 

SD ST § 47-21-75 

END OF DOCUMENT 
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49-34A-42. Electric utility's exclusive rights in assigned service area -- Connecting facilities in another area. Each 
electric utility has the exclusive right to provide electric service at retail at each and every location where it is serving a 
customer as of March 21, 1975, and to each and every present and future customer in its assigned service area. No electric 
utility shall render or extend electric service at retail within the assigned service area of another electric utility unless such 
other electric utility consents thereto in writing and the agreement is approved by the commission consistent with 5 49-34A- 
55. However, any electric utility may extend its facilities through the assigned service area of another electric utility if the 
extension is necessary to facilitate the electric utility connecting its facilities or customers within its own assigned service 
area. 

The commission shall have the jurisdiction to enforce the assigned service areas established by 5 Q 49-34A-42 to 49- 
34A-44, inclusive, and 5 Q 49-34A-48 to 49-34A-59, inclusive. 
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SOUTH DAKOTA CODIFIED LAWS 
TITLE 15. CIVIL PROCEDURE 

CHAPTER 15-2. LIMITATION OF ACTIONS GENERALLY 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

15-2-13 Contract obligation or liability - -  Statutory liability - -  Trespass - -  
Personal property - -  Injury to noncontract rights - -  Fraud - -  Setting aside 
corporate instrument. 

Except where, in special cases, a different limitation is prescribed b y statute, 
the following civil actions other than for the recovery of real property can be 
commenced only within six years after the cause of action shall have accrued: 

(1) An action upon a contract, obligation, or liability, express or implied, 
excepting those mentioned in § § 15-2-6 to 15-2-8, inclusive, and subdivisions 15- 
2-15 (3) and (4) ; 

(2) A n  action upon a liability created by statute other than a penalty or 
forfeiture; excepting those mentioned in subdivisions 15-2-15 (3) and (4); 

(3) An action for trespass upon real property; 

(4) An action for taking, detaining, or injuring any goods or chattels, including 
actions for specific recovery of personal property; 

(5) An action for criminal conversation or for any other injury to the rights of 
another not arising on contract and not otherwise specifically enumerated in 
15-2-6 to 15-2-17, inclusive; 

(6) An action for relief on the ground of fraud, in cases which heretofore were 
solely cognizable by the court of chancery; 

(7) ?a action to set aside any instrument executed in the name of a corporation 
on the ground that the corporate charter had expired at the time of the execution of 
such instrument. 

Source: SDC 1939, § 33.0232 (4); SL 1941, ch 151; 1945, ch 144; 1945, ch 145, § 1; 
1947, ch153, § 2; 1953, ch198, § 1. 

<General Materials (GM) - References, Annotations, or Tables> 
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Formerly cited as IL ST CH 11 1 213 7 405 

WEST'S SMITH-HURD ILLINOIS COMPILED STATUTES ANNOTATED 
CHAPTER 220. UTILITIES 

ACT 30. ELECTRIC SUPPLIER ACT 

Copr. O West Group 2002. All rights reserved. 

Current through P.A. 92-300, apv. 81912001 

3015. Furnishing service; new lines 

5 5. Each electric supplier is entitled, except as otherwise provided in this Act or (in the case of public utilities) the 
Public Utilities Act, to (a) furnish service to customers at locations which it is serving on the effective date of 
this Act, @) furnish service to customers or premises which it is not now serving but which it had agreed to serve 
under contracts in existence on the effective date of this Act, and (c) resume service to any premises to which it has 
discontinued service in the preceding 12 months and on which are still located the supplier's service facilities. 

Except as otherwise provided in this Act or (in the case of public utilities) the Public Utilities Act, no electric 
supplier may construct new lines, or extend existing lines, to furnish electric service to a customer or his premises 
which another electric supplier is entitled to serve, as provided in this Section, except with the written consent of 
such other electric supplier subject to the approval of the Commission as to such consent, if required. 

This Section does not deprive an electric supplier of any right to furnish permanent service under a contract existing 
on the effective date of this Act to premises receiving temporary service from another supplier on the effective date 
of this Act. 

Nothing in this Section prevents a generation and transmission electric cooperative from furnishing service to its 
member dist~ibution electric cooperatives which are not incorporated municipalities. 

CREDIT(S) 

2000 Main Volume 

Laws 1965, p. 1206, 4 5, eff. July 2, 1965. 
FORMER REVISED STATUTES CITATION 

2000 Main Volume 

Formerly IU.Rev.Stat.1991, ch. 11 1 213 ,I 405. 

220 ILCS 5/1-10 1 et seq. 

<General Materials (GM) - References, Annotations, or Tables> 
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Electricity 8.1(3). 
WESTLAW Topic No. 145. 
C.J.S. Electricity 5 lO(2). 

NOTES OF DECISIONS 

In general 1 
Eminent domain 6 

Furnish service 2 
Nature of service 2: 
Same customer 4 
Scope of service 2 
Territorial rights 5 

1. In general - 

Commerce Commission's findings that utility was not serving any customer within proposed service area on 
effective date of Electric Supplier Act (7 401 et seq. of former chapter 11 1 213 ) but that public interest required that 
utility rather than cooperative furnish proposed electrical service to area surrounding coal mine were not against 
manifest weight of the evidence. Rural Elec. Convenience CO-OP. Co. v. Illinois Commerce Commission, 1979, 25 
I11.Dec. 794.75 I11.2d 142, 387 N.E.2d 670. 

2. Scope of service 

Provisions of the Electric Supplier Act (7 401 et seq, of former chapter 11 1 213 ) authorize a utility that is serving 
the premises to continue serving such premises and do not purport to impose a limitation on future service that the 
services supplied be for the same purpose. Western Illinois Elec. COOP, v. Illinois Commerce Commission. ADD. 4 
Dist.1979,24 I11.Dec. 382. 67 Ill.App.3d 603. 385 N.E.2d 149. 

Any electric utility serving an area may continue to serve that area and is not limited to rendering the service for 
such purposes as service was being rendered on the effective date of the Electric Supplier Act (7 401 et seq, of 
former chapter 1 1 1 213 ). Western Illinois Elec. Coop. v. Illinois Commerce Commission, Am. 4 Dist.1979, 24 
I11.Dec. 382, 67 Ill.App.3d 603,385 N.E.2d 149. 

Commerce Commission was in error in construing Electric Supplier Act (7 40 1 et seq. of former chapter 11 1 213 ) 
to require approval by city as a condition precedent for electric utility servicing annexed area to continue supplying 
power to premises in area. Western Illinois Elec. Coop. v. Illinois Commerce Conmlission, App. 4 Dist.1979, 24 
I11.Dec. 382, 67 Ill.App.3d 603, 385 N.E.2d 149. 

3. Furnish service - 

Where electric cooperative was furnishing service to portion of 100 acre tract of land on effective date of Electric 
Supplier Act, cooperative was entitled to furnish service to portion of that tract which, after division of larger tract, 
was annexed to city, even though electric cooperative's franchise with city was not exclusive. Central Illinois Public 
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Service Co. v. Illinois Commerce Con~'n, APP. 4 Dist. 1991. 157 I11.Dec. 82, 213 Ill.App.3d 254, 571 N.E.2d 1101, 
- appeal denied 162 I11.Dec. 483, 141 111.2d 537, 580 N.E.2d 109. 

Where entire tract was owned by same individuals, and where land was not platted or subdivided nor was it divided 
by any public road or natural geographic feature, property constituted a single "location" under this paragraph 
providing that each electric supplier is entitled to furnish service to customers at locations which it is serving on 
effective date of the Act. Coles-MoultTie Elec. Co-op, v. Illinois Commerce Cornnlission, App. 4 Dist.1979. 31 
111.Dec. 750.76 Ill.Avp.3d 165, 394 N.E.2d 1068. 

While fi 408 of former chapter 11 1 213 set forth criteria for the Illinois Commerce Commission to consider in 
resolving a dispute between suppliers over a service area, it cannot be read as dispositive of right given under this 
paragraph providing that each supplier is entitled to hmish service to customers at locations which it is serving on 
effective day of the Act for a supplier to continue to serve locations it was serving on effective date of Act. Coles- 
Moultrie Elec. Co-op. v. Illinois Conlmerce Commission, APP. 4 Dist.1979, 31 111.Dec. 750, 76 Ill.App.3d 165, 394 
N.E.2d 1068. 

Under the Electric Supplier Act (y 401 et seq. of former chapter 11 1 213 ) providing that each electric supplier is 
entitled to furnish service to customers at locations, in order to constitute a separate location, there must be some 
feature of the area in question which was centered apart from the surrounding parcels such as a public road, a body 
of water, or a legal division. Coles-Moultrie Elec. Co-op. v. Illinois Commerce Conunission, AVP. 4 Dist.1979, 31 
111.Dec. 750,76 111.App.3d 165, 394 N.E.2d 1068. 

4. Same customer - 

Fact that electric company had supplied farm with 15 amp-240 volt electric service on tract now comprising coal 
mine, which would require service fiom 34.5 KV lines and at least 700 times amount of power required by farm, did 
not give company right to provide electric service to mine as same customer at same location within intent of 
Electric Supplier Act (1 401 et seq. of former chapter 11 1 213 ). Rural Elec. Convenience Co-op. Co. v. Illinois 
Commerce Com'n, Auv. 4 Dist.1983.73 111.Dec. 951, 118 Ill.App.3d 647,454 N.E.2d 1200. 

Under this paragraph, fann buildings served by low voltage distribution lines and coal mine requiring 34.5 KV line 
could not be equated as same customer at same location within intent of such provision. Rural Elec. Convenience 
Co- op. Co. v. Illinois Commerce Commission. App. 4 Dist.1977, 14 111.Dec. 90, 56 Ill.App.3d 281. 371 N.E.2d 
1143, vacated on other grounds 25 I11.Dec. 794, 75 I11.2d 142,387 N.E.2d 670. 

5. Territorial rights - 

City, which operated municipal power plant, could validly contract with owner of tract of land recently annexed to 
city to be exclusive source of electricity for that tract, though power company had been providing service to tract 
since relevant date in this paragraph. Central Illinois Light Co, v. Citv of Springfield, App. 4 Dist. 1987, 112 Ill.Dec. 
939, 161 Ill.A~p.3d 364,514 N.E.2d 602, appeal denied 117 Ill.Dec. 223,118 111.2d 541,520 N.E.2d 384. 

6. Eminent domain 

This paragraph did not confer upon power company the right of eminent domain to condemn right-of-way so power 
company could extend its line to connect with relay station, where by its own terms the legislation did not become 
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effective until after the company sought condemuation. Illinois Power Co. V. Walter, Auu.1966, 75 Ill.A~p.2d 432, 
220 N.E.2d 755. 

220 I.L.C.S. 3015 

IL ST CH 220 5 3015 

END OF DOCUMENT 
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C 
Appellate Court of Illinois, Fourth District. 

COLES-MOULTRIE ELECTRIC COOPERATIVE, 
a corporation, Plaintiff- Appellee, 

v. 
ILLINOIS COMMERCE COMMISSION, an 
Administrative Agency, and Central Illinois 

Public Service Company, a corporation, Defendants- 
Appellants. 

No. 15416. 

Sept. 17, 1979. 

The Illinois Commerce Commission and public 
service company appealed decision of the Circuit 
Court, Cumberland County, James R. Watson, P. J., 
in administrative review. The Appellate Court, Mills, 
J., held that property constituted single "location" 
under section of Electric Supplier Act providing that 
each electric supplier is entitled to k n i s h  service to 
customers at locations which it is serving on effective 
date of the Act. 

A f f i e d .  

West Headnotes 

JlJ Electricity -8.1(2.1) 
145k8.1f2.11 Most Cited Cases 

(Formerly 145k8.1(2), 145k4) 

Under the Electric Supplier Act providing that each 
electric supplier is entitled to furnish service to 
customers at locations, in order to constitute a 
separate location, there must be some feature of the 
area in question which was centered apart from the 
surrounding parcels such as a public road, a body of 
water, or a legal division. S.H.A. ch. 11 1 213 , 5 5 
405,408. 

121 Electricity -8.1(2.1) 
145k8.1(2.l) Most Cited Cases 

(Formerly 145k8.1(2), 145k4) 

Where entire tract was owned by same individuals, 
and where land was not platted or subdivided nor was 
it divided by any public road or natural geographic 
feature, property constituted a single "location" under 
section of the Electric Supplier Act providing that 
each electric supplier is entitled to furnish service to 
customers at locations which it is serving on effective 

date of the Act. S.H.A. ch. 11 1 213 , 5 405, 408. 

Electricity -8.1(4) 
145k8.1f4') Most Cited Cases 

(Formerly 145k4) 

While section of the Electric Supplier Act set forth 
criteria for the Illinois Commerce Commission to 
consider in resolving a dispute between suppliers 
over a service area, it cannot be read as dispositive of 
right given under section of Act providing that each 
supplier is entitled to furnish service to customers at 
locations which it is serving on effective day of the 
Act for a supplier to continue to serve locations it 
was serving on effective date of Act. S.H.A. ch. 11 1 
213 , 4 5 405,408. 
"165 **I068 ***750 Nafiiger & Otten, Elmer 

Nafiiger, Springfield, William J. Scott, Atty. Gen., 
Hercules F. Bolos, Special Asst. Atty. Gen., Thomas 
J. Russell, Asst. Atty. Gen., Chicago, for defendants- 
appellants. 

Sirns, Grabb & Bennett, Mattoon, Albert J. Cross, 
Springfield, Jon W. DeMoss, Springfield, for 
plaintiff-appellee, 

MILLS, Justice: 

The issue here: What does the term "Locations " 
mean as used in the Electric Supplier Act? 

The Illinois Commerce Commission and Central 
Illinois Public Service Company appeal a decision of 
the circuit court in administrative review. The central 
question is which of two electric suppliers Coles- 
*I66 Moultrie Electric Cooperative or CIPS are 
entitled to render electrical services under the Electric 
Supplier Act (111.Rev.Stat. 1977, ch. 1 1 1213, pars. 
401-416) to 19 residences. 

The Commission opted for CIPS. 

The circuit court reversed. 

The lower court was right. 

We a f f m .  

The relevant facts are undisputed. Since December 
10, 1955, Richard and Ruth Mae Coen have 
continuously owned a 70 acre tract in Cumberland 
County, adjoining Lake Mattoon. Coles-Moultrie has 
been ""1069 ***751 providing electrical services to 
two Coen residences on the southern portion of the 
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tract since 1947. On July 2, 1965 (the effective date 
under the Act), CIPS had one line transversing the 
northern portion of the property, but was not 
providing any services. 

In June or July of 1971, CIPS extended its line to 
provide services to 19 residences on the property. 
Coles-Moultrie instituted proceedings with the 
Commission claiming it had a right to serve the 
customers in question. 

On October 16, 1974, the Commission entered its 
order finding that since April 15, 1972, CIPS had 
connected 19 trailers or seasonal structures on the 
property and that two distinct physical areas were 
involved, one contiguous to the line of CIPS and the 
other contiguous to the Coles-Moultrie line. It was 
also determined that section 5 of the Act was 
inapplicable and that CIPS had the right under 
section 8 to serve the customers. 

Upon Coles-Moultrie's complaint in administrative 
review, the circuit court in an articulate, well- 
grounded memorandum opinion determined that the 
Commission's fmding of two contiguous physical 
areas was against the manifest weight of the 
evidence. In so doing, the court noted that the 
evidence clearly illustrated that the entire area was 
owned by the Coens, had not been platted or 
subdivided, and was not physically divided by any 
public road or natural geographic feature. 

Our reading of the Act reveals that one of its express 
purposes was to avoid duplication of facilities. In 
order to achieve this end, the Act contemplates a 
system whereby electric suppliers will enter into 
agreements to divide the service areas. In passing the 
Act, however, the legislature was careful to protect 
the rights of the suppliers as they existed on the 
effective date of the Act. Section 5 provides: 

"Each electric supplier is entitled, * * *, to (a) 
furnish service to customers at Locations which it 
is serving on the effective date of this Act, * * *.I" 
(Emphasis ours.) 111.Rev.Stat. 1977, ch. 1 11213, par. 
405. 

The quintessence of the instant dispute is the 
meaning to be given to *I67 the term "locations." 
The Commission urges a restrictive interpretation 
which would result in the two Coen residences 
constituting separate "locations" from the 19 seasonal 
structures. This limited reading would equate 
locations with "points of delivery" which is used 
elsewhere in section 3.12 of the Act. 

property constitutes a single location. While 
ownership of the property is not the conclusive 
determining factor, the fact that the entire tract is 
owned by the same individuals is highly persuasive. 
Additionally, as the circuit court noted, the land was 
not platted or subdivided nor was it divided by any 
public road or natural geographic feature. 

In order to constitute a separate location, there 
must be some feature of the area in question which 
would set it apart from the surrounding parcels. A 
public road, a body of water, or a legal division (such 
as platting or subdividing the land) all could serve to 
distinguish one location from the surrounding area. 
In this case there was none. 

Recently, in Western Ill. Elec. Coop v. Commerce 
Cornm. (1979), 67 Ill.App.3d 603, 24 I11.Dec. 382, 
385 N.E.2d 149, we had an occasion to discuss the 
relationship between section 5 and section 14 of the 
Act. Our opinion there clearly indicates that section 
5 of the Act is not to be read in a restrictive manner. 

In an attempt to avoid the application of section 5 to 
this case, the Commission and CIPS further argue 
that whenever there is a dispute under the Act, 
section 8 governs. We cannot agree. 

J3J While it is true that section 8 of the Act sets forth 
criteria for the Commission to consider in resolving a 
dispute between suppliers over a service area, it 
cannot be read as dispositive of the right given under 
section 5 for a supplier to continue to serve locations 
it was servicing on the effective **I070 ***752 date 
of the Act. The Act mandates that the Commission 
make an initial determination under section 5. Only 
after it has been determined that neither supplier has 
a right under section 5 to provide services is the 
Commission free to consult section 8. It was not 
permitted to resort to section 8 in the case at bench. 

The Commission was wrong, the circuit court was 
correct to reverse, and we a f f m .  

Affirmed. 

REARDON, P. J., and CRAVEN, J., concur. 

END OF DOCUMENT 
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C 
Supreme Court of South Dakota. 

COUNTY OF SPINK, State of South Dakota, 
Plaintiff and Appellee, 

v. 
HEINOLD HOG MARKET, INC., a Corporation, 

Defendant and Appellant. 

No. 13020. 

taxes could be asserted by taxpayer without frrst 
applying for abatement or paying under protest and 
bringing suit. SDCL 10-5-1 et seq., 10-6-1 et seq., 
10-6-2.1, 10- 6-8, 10-18-1, 10-27-2. ---- 
"811 Russell H. Battey of Williams & Gellhaus, 

Aberdeen, for plaintiff and appellee. 

Raymond M. Schutz of Siegel, Barnett, Schutz, 
O'Keefe, Jewett & King, Aberdeen, for defendant and 
appellant. 

Considered on Briefs Sept. 11, 1980. 
Decided Dec. 23, 1980. 

WUEST, Circuit Judge. 

Action was brought against taxpayer for personal 
property taxes assessed against cattle located on 
farm. The Third Judicial Circuit Court., Spink 
County, Vernon C. Evans, J., entered judgment, and 
appeal was taken. The Supreme Court, Wuest, 
Circuit Judge, held that: (1) personal property taxes 
on cattle located on ranch could not properly be 
assessed against taxpayer where the taxpayer was not 
owner of the cattle but held only security interest in 
them, and (2) nonownership defense to assessment of 
property taxes could be asserted by taxpayer without 
f ~ s t  applying for abatement or paying under protest 
and bringing suit. 

Reversed. 

West Headnotes 

U Taxation -81 
37 1 k8 1 Most Cited Cases 

Personal property taxes on cattle located on ranch 
could not properly be assessed against taxpayer 
where the taxpayer was not owner of the cattle but 
held only security interest in them. SDCL 10-5-1 et 
seq., 10-6-1 et seq., 10-6-8. 

J'2J Taxation -57 
37 lk57 Most Cited Cases 

Obligation to pay taxes is purely statutory creation, 
and taxes can be levied, assessed, and collected only 
in method provided by express statute. SDCL 10-5-1 
et seq., 10-6-1 et seq. 

Taxation -587 
371k587 Most Cited Cases 

Nonownership defense to assessment of property 

This is an action against appellant, Heinold Hog 
Market, Inc., for personal property taxes assessed in 
1974 against 2,049 head of cattle located on the Jim 
Weerns farm in Belle Plaine Township, Spink 
County, South Dakota. Mr. Weems informed the 
Belle Plaine Township Board that the cattle were 
owned by Missouri Slope Feedlot, Inc. The Belle 
Plaine Township Board sent a 1974 personal property 
tax return to Missouri Slope Feedlot, Inc., and the 
Spink County Director of Equalization did likewise. 
Missouri Slope Feedlot, Inc., wrote the Director of 
Equalization acknowledging receipt of the return, but 
advised that the cattle were owned by the Arizona 
National Cattle Company and asked that the 
assessment records be changed to show the correct 
owner. The Director of Equalization then wrote to 
the Arizona National Cattle Company, which advised 
that all expenses, including taxes on the cattle, were 
to be paid by Lyle Zeltwanger, c/o Heinold Cattle 
Market, Box 375, Kouts, Indiana 46347, and that 
arrangements should be made with Mr. Zeltwanger 
for payment of the taxes, or that they should be 
deducted from the sale proceeds. The Director of 
Equalization then sent a self-listing personal property 
return by certified mail to Mr. Zeltwanger. An 
unsigned return showing 2,049 cattle in feedlots was 
returned to the Director of Equalization. The 
Director of Equalization did not know who put the 
number on the return, but assumed it was Mr. 
Zeltwanger since he apparently mailed it to her 
office. Although the personal property return shows 
"Lyle Zeltwanger, c/o Heinold Cattle Market," and 
the distress warrant of the County Treasurer, "Lyle 
Zeltwanger c/o Heinold Cattle Market," appellant's 
actual legal designation is Heinold Hog Market, Inc. 
Mr. Zeltwanger acted as a cattle buyer *812 for 
appellant. The evidence received at trial establishes 
that appellant, a Delaware Corporation of Kouts, 
Indiana, had a security agreement covering the cattle 
in question, which were actually owned by the 
Arizona Vegas Corporation, a Nevada Corporation, 
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which acted through its agent, Arizona National 
Cattle Company. The Arizona Vegas Corporation by 
the Arizona National Cattle Company had executed 
its note in the amount of $1,322,400 to appellant. 
According to the terms of the note, the proceeds of 
the sale of the cattle were to be used to pay off the 
note. 

The trial court held that the taxes were properly 
assessed against appellant, notwithstanding the fact 
that appellant was not the owner of the cattle but held 
only a security interest. We reverse. 

There are two issues urged upon us for decision: 

1. Whether the tax assessment was proper against 
appellant. 

2. Whether the defense of nonownership could be 
asserted by appellant without first applying for an 
abatement under SDCL 10-18-1 or paying under 
protest and bringing suit pursuant to SDCL 10-27-2. 

As to the first issue, we conclude that under the 
statutes then existing [FNl] this property should not 
have been assessed against appellant, who did not 
own the same. 

FN1. Personal property taxes were repealed 
by 1978 S.D. Sess. Laws ch. 72 and ch. 73. 

The obligation to pay taxes is purely a statutory 
creation, and taxes can be levied, assessed, and 
collected only in the method provided by express 
statute. South Dakota had no statute authorizing the 
assessment of a security interest. The statutes then in 
force continually referred to "owner" when referring 
to the assessment of personal property. SDCL ch. 
10-5 and ch. 10-6. The Attorney General of 
this state has consistently ruled that all property is 
taxable as to its ownership and value as of the 
assessment date. 1943-44 A.G.R. 341. Although an 
Attorney General's opinion does not have the legal 
effect of a judicial decision, it provides the 
administrative agencies guidance on legal issues until 
those issues are ruled upon by a court or the law is 
changed by the Legislature. 

FN2. We note SDCL 10-6-8 required - 
reporting of personal property held in a 
person's possession, and officers of 
corporations were required to report for the 
corporation. 

In view of the fact that the Legislature has 
consistently used the term "owner" and the 
administrative agencies pursuant to the Attorney 
General's opinion have used ownership as a criterion 
for assessment for many years, we are persuaded that 
ownership of personal property was necessasy for a 
county to recover personal property taxes under the 
provisions of SDCL 10-22-53. 

The second issue, whether appellant could assert 
the defense of nonownership because it had not 
applied for an abatement, was decided by this Court 
in Moodv Countv v. Cable, 82 S.D. 537, 150 N.W.2d 
193 (1967). As pointed out in that case, SDCL 10- 
22-57 (formerly SDC 57.1027) provides in part that 
"(t)he defendant may set up by way of answer any 
defense which he may have to the collection of the 
taxes .I' 

The judgment is reversed. 

All the Justices concur. 

WUEST, Circuit Judge, sitting for FOSHEIM, J., 
disqualified. 

END OF DOCUMENT 
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H 
Supreme Court of South Dakota. 

FREEMAN COMMUNITY HOSPITAL AND 
NURSING HOME, Appellant, 

v. 
HUTCHINSON COUNTY, Jerome Hoff, Auditor; 

Donna Zeeb, Director of 
Equalization; Scott Schleske, Commissioner; Gillas 

Stem, Commissioner, 
Russell A. Leonard, Commissioner, et al., Appellees. 

No. 21656. 

Argued May 30,2001. 
Decided Aug. 22,2001. 

Rehearing Denied Sept. 11,2001. 

Community hospital sought judicial review of 
decision of county board of equalization denying tax 
exempt status for congregate living facility owned 
and operated by hospital. The Circuit Court, First 
Judicial Circuit, Hutchinson County, Kathleen K. 
Caldwell, J., affirmed. Hospital appealed. The 
Supreme Court, Miller, C.J., held that: (1) stipulated 
facts established that facility had the ability to 
provide healthcare, as required to qualify for tax- 
exempt status; (2) hospital provided a balanced- 
nutrition food service program to occupants, as 
required for tax-exempt status; (3) hospital's 
ownership of facility and its leasing of facility's units 
to occupants did not violate prohibition against 
having any of its assets available to private interests; 
and (4) hospital was not required to show that it 
relieved a governmental burden to qualify for 
property tax exemption. 

Reversed. 

Sabers, J., filed dissenting opinion. 

West Headnotes 

U Taxation -251.1 
371k25 1.1 Most Cited Cases 

Whether a taxing statute creates an exemption under 
a given set of facts is a question of law. 

121 Statutes -188 
361k188 Most Cited Cases 

In effecting the purpose of a statute, courts give the 

words in the statutes their reasonable, natural, and 
practical meaning. 

J3J Taxation -251.1 
371k251.1 Most Cited Cases 

In order for hospital-owned congregate living facility 
to qualify for tax- exempt status, the burden was on 
hospital to show that facility had the ability to 
provide healthcare. SDCL 10-4-9.3. 

J4J Taxation -241.2 
371k241.2 Most Cited Cases 

Stipulated facts established that hospital-owned 
congregate living facility had the ability to provide 
healthcare, as required to qualify for tax-exempt 
status, even though the services offered were no 
different from healthcare services available to 
community at large; nursing staff and attending 
physician determined the medical condition status of 
the occupants, programs such as health screening, 
special diets, emergency call system, wellness 
workshops were available, and hospital and other 
community-based health programs were available to 
provide assistance to occupants in daily living 
activities. SDCL 10-4-9.3. 

Taxation -241.2 
37 1k241.2 Most Cited Cases 

By providing occupants of congregate living facility, 
as part of their monthly rent, a daily breakfast in 
compliance with federal guidelines and by making 
lunch and dinner available through hospital's dietary 
department or a community-based program, hospital 
provided a balanced-nutrition food service program 
to occupants, as required to quallfy for tax-exempt 
status, even though the program available was also 
available in community at large. SDCL 10-4- 9.3. 

J6J Taxation -241.2 
37 lk24l.2 Most Cited Cases 

Hospital's articles of incorporation, providing for 
distribution of assets upon dissolution to one or more 
exempt purposes, a similar exempt organization, or 
the federal or state government, were sufficient to 
satisfy requirements for a tax-exempt nonprofit 
organization under Internal Revenue Code, and thus, 
hospital's ownership of congregate living facility and 
its leasing of facility's units to occupants did not 
violate prohibition against having any of its assets 
available to private interests, for purposes of facility's 
qualification for tax-exempt status. 26 U.S.C.A. 5 
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501(c)(3); SDCL 10- 4-9.3. 

J7J Taxation -204(2) 
37 1 k204(2) Most Cited Cases 

Although the Supreme Court strictly construes laws 
exempting property from taxation in favor of the 
taxing power, it will not contrive a strained 
construction; rather, it must give a reasonable, 
natural, and practical conshuction to effectuate the 
reason for which the exemption was created. 

Taxation -241.2 
37lkNl.2 Most Cited Cases 

Hospital was not required to show that it relieved a 
governmental burden to quallfy for property tax 
exemption for its congregate living facility. SDCL 
10-4-9.3. 

Statutes -212.1 
361k212.1 Most Cited Cases 

Courts must assume that the legislature, in enacting a 
provision, had in mind previously enacted statutes 
relating to the same subject. 
*I81 Jeremiah D. M w h v ,  Jeffrey C. Clapper of 

Boyce, Murphy, McDowell & Greenfield, 'Sioux 
Falls, SD; Don A. Bierle of Bierle & Michels, 
Yankton, SD, Attorneys for appellant. 

Tirnothv R. Whalen, Lake Andes, SD, Attorneys for 
appellees. 

Lisa Z. Rothschadl, Hutchinson County State's 
Attorney, Tyndall, SD, Attorney pro tem. 

MILLER, Chief Justice 

**I In this appeal we hold that a congregate living 
facility owned and operated by a community hospital 
is entitled to tax-exempt status. 

FACTS 

**2 In 1996, Freeman Community Hospital and 
Nursing Home (Hospital), a 501(c)(3) non-profit 
organization which is licensed under SDCL 34-12, 
built a ten-unit living facility in Freeman, South 
Dakota. The facility, known as Walnut Street 
Village (WSV), is located one-half block .from the 
hospital. It intended the property to qualify for tax- 
exempt status as a congregate living facility under 

South Dakota law. WSV houses ten elderly people 
whose ages mostly range in the eighties. Under a 
residency agreement, occupants lease the living 
quarters, which include a full kitchen and two 
wheelchair accessible bathrooms. WSV also 
provides breakfast everyday at no additional charge 
and residents have access to two more meals for a 
nominal fee through either Hospital or Meals-on- 
Wheels. Occupants' phones are connected by speed 
dial to Hospital's nurse station for use in case of 
medical emergency or maintenance needs. 

**3 In 1997, Hospital applied to the Hutchinson 
County Board of Equalization for tax-exempt status 
for WSV. The Board denied tax-exempt status in 
April 1998 and Hospital appealed. On appeal, the 
circuit court affirmed. We reverse. 

STANDARD OF REVIEW 

**4 Whether a taxing statute creates an 
exemption under a given set of facts is a question of 
law. See Robinson & Muenster Assoc., Inc. v. Sotith. 
Dakota Deu't o f  Revenue, 1999 SD 132, 7 7, 601 
N.W.2d 610. 612. In effecting the purpose of a 
statute, we give the words in the statutes their " 
'reasonable, natural, and practical meaning.' " a 
(citing Matter o f  Sales & Use Tax Refirnd Reaziest o f  
Media One, Iiac., 1997 SD 17, 51 9, 559 N.W.2d 875, 
877; Nation.al Food Corp. V. Aurora Cty. B d  o f  
Conzm'rs. 537 N.W.2d 564. 566 (S.D.1995); 
Thermoset Plastics, h c .  v. Department o f  Revenue, 
473 N.W.2d 136, 138-39 (S.D.1991)). We construe 
statutes granting tax exemptions in favor of the 
taxing power and we give no deference to the 
conclusions of the taxing authority or the circuit court 
when reviewing a question of law. De~artment of 
Revenue v. Sanbola Tel. Coop. 455 N.W.2d 223,225 
(S.D. 1990) (quoting Midcontinent Broad Co. v. 
Reverzue Dep't, 424 N.W.2d 153, 154 (S.D.1988)). 

*I82 DECISION 
**5 1. WSV qualifies for tax-exempt status. 

**6 The parties dispute whether Hospital has shown 
that WSV satisfies the requirements for tax-exempt 
status under SDCL 10-4-9.3. The statute provides: 

Property owned by any corporation, organization 
or society and used primarily for human health care 
and health care related purposes is exempt from 
taxation. Such corporation, organization or 
society must be nonprofit and recognized as an 
exempt organization under section 501(c)(3) of the 
United States Internal Revenue Code of 1954, as 
amended, and in effect on January 1, 1986, and 
may not have any of its assets available to any 
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private interest. Such property may be a hospital, 
sanitarium, orphanage, mental health center or 
adjustment training center regulated under chapter 
27A-5, asylum, home, resort, congregate housing 
or camp. Congregate housing is health care 
related f i t  is an assisted, independent group-living 
environment operated by a health care facility 
licensed under chapter 34-12 which offers 
residential accommodations and supporting 
services primarily for persons at least sixty-two 
years of age or disabled as defined under chapter 
10-6A. Supporting services must include the ability 
to provide health care and must include a food 
service which provides a balanced nutrition 
program. Such health care facility must admit all 
persons for treatment consistent with the facility's 
ability to provide medical services required by the 
patient until such facility is filled to its ordinary 
capacity and must conform to all regulations of and 
permit inspections by the South Dakota 
Department of Health. 

SDCL 10-4-9.3 (emphasis added). County 
stipulated that WSV meets all the statutory 
requirements except: (1) the ability to provide 
healthcare; (2) a food service which provides a 
balanced nutritional program; and (3) Hospital assets 
are not available to private interests. It is impohant 
to remember that a congregate living facility is 
intended to provide an independent living 
environment for elderly citizens with some 
assistance. SDCL 10-4-9.3. 

**7 a. Health care 

**8 Under SDCL 10-4-9.3, a congregate 
living facility must have "the ability to provide 
healthcare" in order to qualify for tax-exempt status. 
The burden is on the Hospital to show that it has the 
ability to provide healthcare. Interestingly, the 
parties stipulated to the following facts: 

11. The nursing staff and attending physician 
determine the medical condition status and ability 
of the occupant during the term of occupancy and 
in the event of emergency. 
13. Alternative programs such as independent 
home health care services or similar services 
offered to occupants are as follows: 
(a) Health screening 
(b) Special diets provided and monitored 
(c) Household services 
(d) Social Servicelactivity programs 
(e) Emergency call system, including response 
assessment and appropriate follow-up action 
(f) Wellness education material and workshops 
14. More intensive services provided for a long 
duration of time are available through community 

based health programs. The Freeman Community 
Hospital Health Agency is available to provide 
assistance in daily living activities, "183 i.e., 
bathing, grooming, transferring and other models 
of activity required to maintain independence. 
These activities supplement the services provided 
by the Staff and are arranged for by the facility. 

The stipulated facts provide ample support for 
Hospital's assertion that it has the ability to provide 
health care to WSV occupants. In fact, we find it 
curious that County would stipulate to these facts and 
then argue that Hospital is not able to provide health 
care. 

**9 County argues that the services offered to WSV 
occupants are no different than health care services 
available in the community at large. Hospital agrees 
that this is true, but it correctly points out that the 
statute does not require it to offer unique or exclusive 
healthcare. We agree. The statute requires that 
Hospital have the ability to provide healthcare. 
County stipulated to facts indicating Hospital has 
such ability. Thus, giving the words in the statute a 
reasonable, natural and practical meaning, Hospital 
has sustained its burden of showing it has the ability 
to provide healthcare. m*J 

FN* Furthermore, congregate living 
facilities are the only property to which the 
tax exemption is available that are not 
subject to state licensing. A congregate 
living facility would be subject to licensure 
if it had a doctor or nurse as a full time staff 
member. 

**I0 b. Foodservice 

i3J **I1 In 1988, two years after it adopted SDCL 
10-4-9.3, the legislature amended the statute. 
Originally, it required congregate living facilities to 
provide a "full" food service; however, the 1988 
amendment, among other changes, removed the word 
"full." The legislature's removal of the word "full" 
as it modifies food service indicates its desire to ease 
compliance with this requirement by not requiring a 
full food service be provided. 

**I2 The parties do not dispute the facts concerning 
food service. WSV occupants have available to 
them, every day of the year, a breakfast prepared 
under the supervision of dietary management to 
comply with federal guidelines. The breakfast is 
included in the monthly rent. Two more daily meals 
are also available to residents through Meals-on- 
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Wheels or through Hospital's dietary department. 
Additionally, WSV has the ability to provide for 
special needs diets and has done so on at least one 
occasion. Through its daily breakfast and the 
availability of lunch and dinner everyday, we 
conclude that Hospital's food service provides a 
balanced nutrition program to occupants, as 
contemplated by the statute. 

**I3 County, once again, argues that the balanced 
nutrition program available to WSV occupants is 
available in the community at large. Hospital 
contends that this is irrelevant under the statute. We 
agree. The statute does not require that the food 
service be unique or different from what is available 
in the community. 

**I4 c. Assets 

""15 County's final argument concerning fulfillment 
of the statutory requirements asserts that Hospital's 
financing of WSV permits private interests in 
Hospital's assets. County bases this argument on the 
language prohibiting private interests in any of 
Hospital's assets. As Hospital notes, the language is 
merely a reflection of one of the requirements in the 
Internal Revenue Code for qualifying as an exempt 
organization under 501(c)(3). 26 USC 6 501(c)(3). 

jXJj7J **I6 Although County stipulated that 
Hospital is a 501(c)(3) exempt organization as 
required under the statute, it attempts to parlay the 
language concerning *I84 private interest into a 
prohibition against the Hospital leasing the WSV 
units to the occupants. Given the statutory language 
defining qualified congregate housing as that "which 
offers residential  accommodation^,'^ we find the 
County's argument lacks merit. SDCL 10-4- 9.3. 
Hospital asserts that its articles of incorporation were 
amended in 1966 to provide for the distribution of 
assets upon dissolution to: (1) one or more exempt 
purposes; (2) a similar exempt organization; or (3) 
the Federal or State government. Hospital argues this 
fulfills the purpose of the statutory language in the 
Internal Revenue Code and our statute. We agree. 
Although we strictly construe "laws exempting 
property from taxation'' in favor of the taxing power, 
we will not contrive a strained construction. 
Applicatio~z o f  Veitlz, 261 N.W.2d 424, 426 
(S.D. 1978) (citations omitted). Rather, we must 
"give a reasonable, natural, and practical construction 
to effectuate'' the reason for which the exemption was 
created. IcE. 

**I7 2. Hospital does not need to show it relieves 
a governmental burden. 

JXJ9J **I8 "W.]e must assume that the legislature, 
in enacting a provision, had in mind previously 
enacted statutes relating to the same subject." 
Meverink v. Northwestern Public Svc. Co., 39 1 
N.W.2d 180, 184 (S.D.1986). County argues that 
Hospital must show it is relieving a governmental 
burden as is required under SDCL 10-4-9.1 and 
SDCL 10-4- 9.2. This argument completely lacks 
merit for two reasons. 

**I9 First, before 1986, SDCL 10-4-9 provided a 
broad tax exemption for " 'property belonging to any 
charitable, benevolent, or religious society.. . .' " 
Luthemns Outdoors in South Dakota, Inc, v. South 
Dakota State Bd. o f  Equnlizntion, 475 N.W.2d 140, 
141 (S.D.19911. In 1986, the legislature amended 
SDCL 10-4-9 limiting its application to only property 
owned a religious society. At the same session, the 
legislature created 10-4- 9.1, 10-4-9.2 and 10-4-9.3. 
Section 9.1 governs tax-exempt status for public 
charities and section 9.2 governs tax-exempt status 
for benevolent organizations. Each requires its 
subject entity to relieve a governmental burden as 
one condition to qualify for the property tax 
exemption. Section 9.3 governs tax-exempt status 
for nonprofit corporations, such as Hospital. 
Importantly, section 9.3 does not require a nonprofit 
corporation to relieve a governmental burden. Had 
the legislature intended to place that requirement on 
nonprofit corporations it would have done so, but it 
did not. 

""20 Second, when the legislature amended section 
9.3 in 1988, it did not add the requirement that 
nonprofit corporations relieve a governmental 
burden. This is reflective of its intent. 

**21 County's argument lacks merit and we hold 
that Hospital need not relieve a governmental burden 
to qualify for property tax exemption under the 
present statutory scheme. 

""22 Reversed. 

""23 AMSJNDSON, KONENKAMP, and 
GILBERTSON, Justices, concur. 

**24 SABERS, Justice, dissents. 

SABERS, Justice (dissenting). 
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. **25 I agree that it is not necessary for this 
congregate living facility (CLF) to show it relieves a 
governmental burden, but I do not agree that it has 
shown that it has the ability to provide the necessary 
supporting services of 

1) health care, and 
2) "food service which provides a balanced 
nutritional program." 

*I85 Quite simply, it has only shown that its parent 
(Hospital) has those abilities. It is not enough to 
merely make these required services available part- 
time to the residents of the CLF to qualify for tax- 
exempt status. The requirements of SDCL 10-4-9.3 
are mandatory and unforgiving and there is no tax 
exemption for almost complying or complying in 
part. 

**26 The majority opinion gives lip service to the 
rule that we will strictly construe "laws exempting 
property from taxation in favor of the taxing power" 
and then violates the rule by "contriv[ing] a strained 
construction." Avplicntion o f  Veitl~., 261 N.W.2d at 
426. The "supporting services" required by SDCL 
10-4-9.3 include the ability to provide health care and 
also a balanced nutritional food program. This 
means that CFL must be able to provide health care 
and a balanced nutritional food program all the time, 
even if all these services are not always used by all 
residents all the time. It certainly does not mean 
mere availability withm the community at large. 

**27 The majority opinion determines that County 
has stipulated itself out of court. Nonsense. The 
stipulated facts do not satisfy CLF's burden, instead, 
they provide an overview of the uncontroverted 
services CLF makes "available" and then the courts 
determine if they are sufficient for tax exemption. 
They are not. Neither the evidence presented, nor 
the stipulation, satisfies these statutory requirements. 

'"28 The health care services offered at CLF are 
unremarkable at best. The '!health screening" 
provided by CLF consists of a form listing whom to 
contact in case of an emergency, a physician's name, 
and whether the resident requires a cane, walker, etc. 
County offered expert testimony that indicated this is 
not the typical health screening process, generally a 
health screening would include such things as blood 
pressure checks, choleste~ol and blood sugar screens. 
The "household services" referenced in the 
stipulation includes such things as snow removal, 
window washing and general yard work. None of 
which help establish CLF's claim to gain tax-exempt 
status. 

CLF includes nothing more than a programmed 
telephone set for the hospital. This system puts a . 
resident in contact with an on-call nurse who then 
determines if 911 should be called. This emergency 
call system can also be used to summon maintenance 
for nonemergency repairs, this may be convenient but 
it is not enough to satisfy the statute. Is this really 
what the legislature envisioned when it attempted to 
attract safe, caring and responsive facilities for our 
older citizens tbrough the tax-exempt scheme? The 
stipulation acknowledges only that the parent 
(Hospital) makes available the types of services 
required to satisfy the requirements of SDCL 10-4- 
9.3. The majority opinion misreads Hospital's - 
availability as the equivalent of CLF's ability. 

**30 Additionally, the stipulation provides that the 
CLF offers "special diets." What this really means is 
that CLF tenants are provided one meal, breakfast. 
All other meals can only be obtained through the 
meals-on-wheels service or at Hospital. Obviously, 
these same services are available at local cafes or 
restaurants. Once again, Hospital, not CLF, makes 
available the services that CLF claims it has the 
ability to provide. The statute clearly requires that 
CLF have the ability to provide "a balanced 
nutritional program." Even the CLF expert testified 
that a balanced breakfast is not a balanced nutritional 
program. Basically, CLF has the ability to provide 
less than one-third of its requirement. The majority 
opinion determines this is sufficient under the statute. 
"186 I do not. Because CLF has not met the 
stringent requirements, the general rule in SDCL 10- 
4-1 requiring property to be subject to taxation - 
should control. 

**31 Therefore, I dissent. 

**32 We should affirm the circuit court in all 
respects. 

END OF DOCUMENT 

**29 The "emergency call system" provided by 
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C 
Supreme Court of South Dakota. 

Paul F. HAMMERQUIST; Lowell L. Porter; and 
Lavina R. Porter, Plaintiffs and 

Appellees, 
v. 

John M. WARBURTON, Defendant and Appellant. 

No. 16806. 

Considered on Briefs May 22, 1990. 
Decided July 11, 1990. 

Landlord appealed from an order of the Circuit Court 
of the Seventh Judicial Circuit, Pennington County, 
John K. Konenkamp, J., which granted homeowners' 
application for permanent injunction prohibiting 
landlord from utilizing his home as two-family 
dwelling. The Supreme Court, Morgan, J., held that: 
(1) restrictive covenant found in contract for deed did 
not merge into warranty deed, and (2) homeowners 
did not waive their rights to enforce restrictive 
covenant. 

Affirmed. 

West Headnotes 

JlJ Deeds -94 
120k94 Most Cited Cases 

Restrictive covenant found in contract for deed did 
not merge into warranty deed, inasmuch as restrictive 
covenant was not integral part of conveyance of title 
and quantity of land, and original parties intended 
that contract provisions would not merge into deed. 

121 Covenants -103(3) 
108k103(3) Most Cited Cases 

Homeowners did not waive their right to enforce 
restrictive covenant where homeowners had notice of 
violation and repeatedly expressed their opposition to 
defendant's use of property, defendant had 
constructive notice of covenant because contract 
containing restrictive covenant was properly filed, 
proximity of violation was very close, violation was 
permanent and both parties had invested substantial 
money in their property. 

Estoppel -56 
156k56 Most Cited Cases 

Doctrine of waiver is applicable where one in 
possession of any right, whether conferred by law or 
by contract, and with full knowledge of material 
facts, does or forebears doing of something 
inconsistent with exercise of that right. 

plJ Estoppel -52.10(3) 
156k52.10(3) Most Cited Cases 

Defense of waiver must be proved by showing of 
clear, unequivocal and decisive acts to show 
relinquishment of existing rights. 
*773 William A. May of Costello, Porter, Hill, 

Heisterkamp & Bushnell, Rapid City, for plaintiffs 
and appellees. 

Wayne F. Gilbert of Banks, Johnson, Johnson, 
Colbath & Huffinan, Rapid City, for defendant and 
appellant. 

MORGAN, Justice. 

John M. Warburton (Warburton) appeals an order 
granting a permanent injunction against his utilizing 
his home as a two-family dwelling. We affirm. 

This is a case about whether a restrictive covenant 
contained in a contract for deed runs with the land. 
To fully understand this litigation, it is necessary to 
retrace the creation of the restrictive covenant. 

On October 30, 1970, Paul F. Hammerquist 
(Hammerquist), sold Tract P to William G. Porter 
(Porter) on a contract for deed. Paragraph 10 D of 
the contract provided: 

It is agreed that Tract P and the additional 
homesites to be platted out of the above-described 
meadows area shall not be further subdivided and 
shall be restricted to one (1) family dwelling only, 
provided that each lot or tract may be "774 
permitted to construct upon said homesite a guest 
home for guests of the owner of the building site 
which shall be restricted to nonpermanent use and 
will not be rented out for commercial purposes. 

Hammerquist's father's deed to the land contained a 
related covenant: "That no building of any kind 
except a residence and a private garage shall be 
erected on any lot ...." When Hammerquist sold Tract 
P to Porter, he had the restrictive covenant inserted in 
the contract for deed to maintain the neighborhood's 
single-family residential usage and unique character. 
All the dwellings in the vicinity have been single- 
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family homes. The homes are in the Black Hills on 
wooded lots surrounding a mountain meadow. The 
nearby cliffs and hills retain remnants of a wooden 
mining flume built by Chinese laborers almost a 
century ago. 

When the contract price was paid, Hammerquist 
gave a warranty deed to Porter, which was filed with 
the register of deeds on February 3, 197 1. The deed 
neither mentioned the restrictive covenant nor made 
reference to the contract. The contract for deed itself 
was later filed on April 20, 197 1. 

Porter sold the property to another and it changed 
hands a few times before Warburton made an offer to 
purchase it. At the time Warburton became 
interested in buying Tract P, the property was in 
foreclosure through First Federal Savings and Loan 
(First Federal). The house has 3,500 square feet, 
with four bedrooms, two bathrooms, and two 
kitchens. Warburton told the realtor that he could 
not afford to live in it without some help from a 
tenant. Warburton planned to seal off a portion of 
the home and rent it to third parties. Yet, the 
property was in an area zoned "low density 
residential," prohibiting two-family residences. The 
realtor suggested that he ask for a Conditional Use 
Permit (CUP) &om the Pennington County Planning 
Commission (Planning Commission). Warburton 
submitted a written offer to First Federal on March 3, 
1983, which was accepted on the same day. The 
offer had the following condition: 

This offer is contingent upon a 'special use permit' 
by Pennington County. This contingency is to be 
accomplished by April 1, 1983. 

Before the Planning Commission heard his request, 
Warburton sent registered letters to all the 
surrounding owners telling them of his application 
and the time for the hearing before the Planning 
Commission. He also introduced himself to 
neighbors and explained what he was intending to do. 
Warburton met with Hammerquist who expressed 
concerns about the prospect of too many short- lived 
tenants and Warburton possibly being an absentee 
landlord. 

The Planning Commission met on April 11, 1983. 
Warburton explained his reason for requesting the 
exception to the zoning ordinance. Hammerquist 
and Porter also appeared and expressed their 
concerns. Hammerquist feared Warburton would 
become an absentee landlord with two families 
renting the home. Porter warned the commission 
that if Warburton were permitted to rent out a part of 
the home it may establish a precedent permitting a 

change in the quality of the neighborhood. Neither 
Porter nor Hammerquist mentioned a restrictive 
covenant applicable to Tract P. Warburton assured 
the Planning Commission that he would not be an 
absentee landlord and that he intended to live in the 
home while having a small family rent the lower 
level. Warburton said that unless he could share 
expenses with someone else, he would not be able to 
afford the monthly mortgage, tax and insurance 
payments. 

Despite the neighbors' concerns, the Planning 
Commission recommended to the County 
Commission that Warburton's request be granted. 
On April 12, 1983, the County Commission approved 
Warburton's CUP with a review in two years. 

Two years later, on April 8, 1985, the Planning 
Commission reviewed Warburton's CUP. Once 
again Hammerquist and Porter appeared and 
expressed their concerns. Porter told the Planning 
Commission that Warburton was living in one unit 
and three to four young men were occupying "775 
the other. This use of the property was causing traffic 
problems, dogs were running loose, and tenants were 
holding loud parties, possibly without Warburton's 
knowledge. Both Porter and Hammerquist felt the 
area should continue with single-family residential 
zoning and the CUP should end. Warburton was not 
present at this meeting, so the Planning Commission 
postponed its decision to give him an opportunity to 
respond. 

The Planning Commission met again on April 22, 
1985, and at that time Warburton explained that he 
lived alone on the upper story of the home and had 
one tenant living in the lower story. The minutes of 
the Planning Commission reflect in part: 

Warburton continued that he had explained to the 
Commission two years ago when the CUP request 
was first heard that his plan to buy the home in 
question was contingent upon his being allowed to 
use the home as a two-family dwelling as the house 
is simply too large for one individual. He stated 
that since he has purchased the house he has 
removed the spiral staircase which had connected 
the upper and lower floors of the house and sealed 
the opening. Warburton also noted that one of the 
primary concerns expressed by land owners in the 
area when the CUP was first heard was that he 
(Warburton) would move out of the home, rent out 
the two units and act as an 'absentee landlord.' He 
emphasized that the upper story of his home has 
been and will continue to be his permanent 
residence, and he also noted although at the time 
the CUP was first granted he had anticipated 
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Cal.Rptr. 381, 551 P.2d 1213 (19761, is 
distinguishable because the house buyer purchased 
the home before any restrictive covenant was filed; 
therefore, he took without notice of the restrictive 
covenant. Here, the covenant was filed years before 
Warburton purchased the property and he is charged 
with notice. 

The case of Slzoney's Inc. v. Cooke, 291 S.C. 307, 
312-13, 353 S.E.2d 300, 304 (19871, is simply a 
minority position that imposes an extremely harsh 
criterion on what may be a collateral agreement. 
Under Shonev's rationale, any agreement that could 
be in the deed, including all use restrictions, would be 
merged. Under this inflexible doctrine, not only 
would the restrictive covenant prohibiting one-family 
dwellings be merged, but Warburton's easement drive 
to his property along with the easement to Rapid 
Creek as well. This is not the law in this state, and 
we do not see any "778 wisdom in changing to this 
harsh rule. Therefore, we do not find that the trial 
court erred in denying Warburton's motion for 
sumrnary judgment on the theory of merger. 

Next, we examine Warburton's second issue 
concerning waiver. Warburton argues that even if 
the restrictive covenant survived merger, 
Harnmerquist and Porter have waived the right to 
enforce the covenant by inaction and failing to 
enforce the covenant. We disagree. 

The doctrine of waiver is applicable where one in 
possession of any right, whether conferred by law or 
by contract, and with a full knowledge of the material 
facts, does or forebears the doing of something 
inconsistent with the exercise of the right. To 
support the defense of waiver, there must be a 
showing of a clear, unequivocal and decisive act or 
acts showing an intention to relinquish the existing 
right. Sz~bst~~fco,  Inc. v. B-Y Water Dist.. 337 
N.W.2d 448, 456 (S.D.1983). The test for whether 
there is waiver of a restrictive covenant was 
succinctly set out in Vau,&n v. E ~ d e s t o n ,  334 
N.W.2d 870 (S.D.19831 reh'g denied (July 18, 1983). 

The criteria for determining this includes whether 
those seeking to enforce the covenants had notice 
of the violation and the period of time in which no 
action was taken; the extent and kind of violation; 
the proximity of the violationsto those who 
complain of them; any affirmative approval of the 
same; whether such violations are temporary or 
permanent in nature; and the amount of investment 
involved. 

Id. at 873 (citations omitted). Using those six 
criteria, we examine the facts before us. 

First, Porter and Harnrnerquist had notice of the 
violation in 1983 when Warburton applied for the 
Conditional Use Permit. Though five years passed 
before a lawsuit was filed, throughout this period 
they expressed their opposition to Warburton's use of 
the property as a multi-family dwelling. These 
objections were done primarily at Planning 
Commission meetings. However, Hammerquist did 
inform Warburton in August, 1987, at the Knecht 
Home Center in Rapid City, that he planned to 
enforce the covenant. 

The trial court rightly did not find the length of time 
dispositive. During this time period, Harnmerquist 
and Porter were attempting to resolve the problem 
short of filing a lawsuit. We will not penalize them 
for attempting to solve their problem out of court. 
Mt. Baker Park Club v. Cokock, 45 Wash.2d 467, 
472, 275 P.2d 733, 736 (19541 (reasonable delay in 
filing suit not fatal to enforcement of building 
restriction, where delay due to desire to procure 
compliance by means other than litigation). 
Moreover, Mr. Hammerquist's health problems 
(emphysema and stroke) were a factor in his not 
being able to immediately pursue the lawsuit. 

Also, though the trial court was correct in finding 
that Warburton did not have actual knowledge until 
1985, by law he is charged with knowledge from 
1983 because the contract containing the restrictive 
covenant was properly filed. As was made clear in 
Lzmstra: 

The constructive notice furnished by a recorded 
instrument, so far as every material fact recited 
therein is concerned, is equally as conclusive as 
would be actual notice acquired by a personal 
examination of the recorded instrument or actual 
notice acquired by or though other means. 

442 N.W.2d at 450. See also South Shore Home 
Ass'n v. Holland Holidav's, 219 Kan. 744, 750, 549 
P.2d 1035, 1042 (19761 (person who takes land with 
notice of restrictions on it, will not be permitted to act 
in violation thereof). 

Second, the extent and kind of violation is that 
Warburton used the home as a two-family dwelling 
the entire five-year period. The violation manifested 
itself in the other family (tenants or guests) allowing 
dogs to run free, trespassing on plaintiffs' property 
and creating a danger by hunting in this residential 
area. 

Third, the proximity of the violation is very close. 
Hammerquist's property surrounds Warburton's 
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property on three *779 sides. As alluded to above, 
Warburton's guests or tenants have trespassed on 
plaintiffs' property. 

Fourth, there has never been approval of Warburton's 
use of his house. Harnmerquist and Porter have 
complained at almost every opportunity about it, 
including the period of time before Warburton 
purchased the home, when the CUP was requested. 
Though the restriction was not specifically mentioned 
until 1985, plaintiffs plainly made their opposition 
known. 

Fifth, the violation is permanent. It will continue, 
since Warburton cannot afford to make the house 
payments unless he has tenants. 

Sixth, both parties have invested substantial money 
in their properties. Therefore, the trial court did not 
find this dispositive. 

j-4J Warburton is correct in arguing that the parties 
do not really contest the factual findings made by the 
trial court and that it is the trial court's legal 
conclusion as to waiver that he claims are in error. 
We do not find the trial court's findings as to waiver 
were clearly erroneous. Nor, given the standard that 
the defense of waiver must be proved by a showing 
of clear, unequivocal and decisive acts to show 
relinquishment of existing rights, that the trial court 
erred as a matter of law in holding there was not a 
waiver of rights. 

All the Justices concur. 

END OF DOCUMENT 
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Supreme Court of South Dakota. 

In the Matter of Establishing CERTAIN 
TERRITORIAL ELECTRIC BOUNDARIES Within 
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The Public Utilities Commission assigned most of 
50-square-mile service area to rural electric 
cooperative, and electric utility appealed. The Circuit 
Court, Sixth Judicial Circuit, Hughes County, Robert 
A. Miller, J., reversed and directed Commission to 
assign disputed area in accordance with its opinion, 
and appeal was taken. The Supreme Court, Fosheim, 
J., held that: (1) franchise rights conferred upon 
utility by the State are subject to control by the 
legislature; (2) designation of boundary lines as part 
of allocation system is regulatory procedure that 
Utilities accept as part of franchise and is not within 
purview of constitutional provisions forbidding 
taking of private property without compensation; and 
(3) having determined that the electric lines were 
intertwined in the entire disputed area, Public 
Utilities Commission was required to determine 
service boundaries according to the statutory 
guidelines. 

Affirmed as modified. 

Wollrnan, C. J., filed an opinion concurring in part 
and dissenting in part. 

West Headnotes 

U Electricity -8.1(3) 
145k8.1(3) Most Cited Cases 

(Formerly 145k4) 

Franchise rights conferred upon utility by the state 
are subject to control by the legislature, and thus 
statutory rights granted rural electric cooperative to 
compete for customers within three-rnile area of 
municipality did not constitute irrevocable franchises. 

SDCL 49-41-7, 49-41-8, Sess.Laws 1965, c. 254; 
-Const. art. 6, 6 12. 

JZJ Eminent Domain -2(1.1) 
148k2(1.1) Most Cited Cases 

Designation of boundary lines, as part of allocation 
system, is regulatory procedure that utilities accept as 
part of the franchise, and is not within p w i e w  of 
constitutional provisions forbidding taking of private 
property without compensation, and thus statute 
giving utilities additional right to exclusively serve 
customers within their assigned service area, 
following repeal of statutes which granted utilities 
right to compete for customers within three-mile area 
of any municipality, did not constitute exercise of 
Dower of eminent domain without compensation. 
SDCL 49-34A-4, 49-34A- 42; SDCL 49-41-7, 49- 
41-8, Sess.Laws 1965, c. 254; U.S.C.A.Const. 
Amends. 5,14. 

J3J Electricity -8.1(1) 
145k8.1(1) Most Cited Cases 

(Formerly 145k4) 

Pioneering method by utility should be favorably 
considered, but it must be balanced with adequacy 
and dependability of utility's existing distribution 
lines to provide dependable, high quality retail 
electric service; it is the province of the Public 
Utilities Commission to make these determinations 
and in making that determination, the Commission 
must apply statutory definitions including "electric 
lines" and "electric service." SDCL 49-34A-1, 
34A-44. 

L41 Statutes -207 - 
361k207 Most Cited Cases 

It is duty of Supreme Court to reconcile any apparent 
contradiction in statute and to give effect, if possible, 
to all provisions under consideration, construing them 
together to make them harmonious and workable. 

Electricity -8.1(3) 
145k8.1(3) Most Cited Cases 

(Formerly 145k4) 

Exclusive rights statutory provision, as well as 
equidistant concept, must yield to boundary 
determinations according to guidelines of statute 
which provides that in those areas where' existing 
electric lines of two or more electric utilities are so 
intertwined that the equidistant concept cannot be 
applied, Public Utilities Commission shall determine 
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boundaries of assigned service areas for electric 
utilities involved, and thus, having determined that 
electric lines were intertwined in entire disputed area, 
Public Utilities Commission was required to 
determine service boundaries for electric utility and 
rural electric cooperative according to the statutory 
guidelines. SDCL 49-34A-42,49-34A-44. 

J6J Electricity -8.1(4) 
145k8.1(4) Most Cited Cases 

(Formerly 145k4) 

Remand was necessary in case involving assignment 
of approximately 50-square- mile territory for electric 
service for reconsideration by the Public Utilities 
Commission, which in assigning area to utility should 
balance "length of time" provision as a priority with 
other statutory guidelines, which should confine its 
consideration to territory in dispute to exclusion of 
concerns outside disputed territory, and which in 
considering "reasonable opportunity for future 
growth" should not consider highly remote and 
speculative factors. SDCL 1- 26-36(1, 21, 49-34A- 
44,49-34A-44(2). - 

121 Electricity -8.1(2.1) 
145k8.1(2.1) Most Cited Cases 

(Formerly 145k8.1(2), 145k4) 

Service to shredder facility, like that to all other parts 
of disputed area over which intertwining electric lines 
had been found to exist, had to be determined 
according to statutory guidelines and, in that regard, 
Public Utilities Commission might have to consider 
whether shredder facility was a large new customer 
which could be served by a supplier from outside 
assigned area. SDCL 49-3414-42 to 49-3414-44, 49- 
34A-56. 
"73 C. W. Hyde, Aberdeen, for appellant Northern 

Elec. Cooperative, Inc. (# 12327). 

Michael T. Hogan, of Maloney, Kolker, Fritz, Hogan 
& Johnson, Aberdeen, for appellant Brown County (# 
12328); Dennis Maloney, of Maloney, Kolker, Fritz, 
Hogan & Johnson, Aberdeen, on the brief. 

M. D. Lewis, Huron, Ray M. Schutz, of Siegel, 
Barnett, Schutz, O'Keefe, Jewett & King, Aberdeen, 
for respondent Northwestern Public Service Co.; 
Alan D. Dietrich, Huron, on the brief. 

*74 Judith K. Meierhenry, of Meierhenry, DeVany, 
Kruger & Meierhenry, Vermillion, for respondent 
Public Utilities Commission; Ben Stead, Asst. Atty. 
Gen., Pierre, on the brief. 
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FOSHEIM, Justice. 

This case involves the assignment of approximately 
a fifty-square-mile territory in the Aberdeen vicinity 
for electric service pursuant to the provisions of 
SDCL 49-34A. 

The Public Utilities Commission (PUC) assigned 
most of the area to Northern Electric Cooperative, 
Inc. (NEC). Northwestern Public Service Company 
(NWPS) appealed that determination to the circuit 
court. The trial court reversed and directed the PUC 
to assign the disputed area in accordance with its 
opinion. NEC appeals fiom that decision. The circuit 
court also assigned a shredder facility, which belongs 
to Brown County, to the NWPS area. Brown County 
appeals from that decision. 

Appellant NEC is a rural electric cooperative and 
respondent NWPS is an investor-owned electric 
utility. NWPS began serving customers in the 
Aberdeen vicinity in the early 1920s. NEC began 
operations in 1945 and extended its lines into Brown 
County and surrounding counties. In 1975, the PUC 
ordered a hearing to determine which areas the two 
utilities should serve pursuant to SDCL 49-34A-42 
through 44. At this hearing the PUC received 
evidence fiom both parties, from its own staff, and 
from an engineering consulting firm hired by the 
PUC. NWPS claimed that under these statutes it had 
the right to serve all customers it was serving on 
March 21, 1975. It also claimed that use of the 
equidistant concept, SDCL 49-34A-43, would give it 
certain areas within the disputed territory. NEC 
claimed that the lines of the two utilities were so 
intertwined within the entire disputed territory that 
the equidistant concept could not reasonably be 
applied, and that the five conditions listed in SDCL 
49-34A-44 should be used to determine the service 
areas. NWPS argued that the disputed territory 
should be divided into smaller areas each of which 
should be evaluated as to how the lines were 
intertwined. 

The PUC accepted the NEC contention. The parties 
presented evidence concerning the five criteria set out 
in SDCL 49-34A-44: 

(1) The proximity of existing distribution lines to 
such assigned territory, including the length of time 
such lines have been in existence; 
(2) The adequacy and dependability of existing 
distribution lines to provide dependable, high 
quality retail electric service; 
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(3) The elimination and prevention of duplication 
of distribution lines and facilities supplying such 
tel~itory; 
(4) The willingness and good faith intent of the 
electric utility to provide adequate and dependable 
electric service in the areas to be assigned; 
(5) That a reasonable opportunity for future growth 
within the contested area is afforded each electric 
utility. 

NWPS's evidence tended to show that it had electric 
lines in existence for a longer period of time than 
NEC in much of the disputed territory and that its 
lines were closer to portions of the territory. N W S ' s  
evidence also indicated it could adequately and 
dependably serve these areas, that construction of 
lines by NEC would duplicate NWPS's lines already 
in place, and that in order to have a reasonable 
chance for growth in the area NWPS would have to 
receive more of the disputed territory than the PUC 
gave it. NEC's evidence on these criteria indicated 
that its lines were newer than those of NWPS and 
thus more reliable. NEC disputes the priority of time 
interpretation of the circuit court as to the fust 
criterion of SDCL 49-34A-44 and contends that the 
length of time lines have been in existence should 
give preference to newer rather than older lines, since 
new lines are more dependable. 

On the duplication question, NEC presented 
evidence that NWPS's lines might need upgrading, 
which NEC lines would not require. NEC considers 
such upgrading to be unnecessary duplication. On 
the fifth criterion, that reasonable opportunity *75 for 
future growth be afforded each utility, NEC claims 
that because of its heavy loads in the summer it will 
be unable to adequately balance its load without a 
significant amount of the disputed territory. 

On appeal NEC contends the legislature granted 
it a right to compete for new customers within three 
miles of Aberdeen by its enactment of SDCL 49-41-7 
and 8 (repealed by Sess.L.1975, ch. 283, s 59), and 
that such a right is a fkanchise or "franchise-like" 
grant protected by the constitution. NEC argues that 
because it is a franchise, the privilege cannot be 
constitutionally taken away. As we recently stated in 
In re Establishing Territorial Boundaries (Mitchell 
area), S.D., 281 N.W.2d 65 (1979), the legislature is 
without power to grant irrevocable franchises 
because of S.D.Const. art. VI, s 12. It is settled law 
that when such a constitutional provision exists any 
special privilege or franchise granted by the 
legislature is taken subject to the power to revoke. 
Bienville Water Suuplv Co. v. Mobile. 186 U.S. 212, 
22 S.Ct 820, 46 L.Ed 1132 11920); Hamilton 
Gaslight & Coke Co. v. Citv of Hamilton. 146 US. 

258, 13 S.Ct 90.36 L.Ed. 963 (1892). We came to a 
similar conclusion, under art. VI, s 12, in Citv of 
Lead v. Gas &Fuel Co., 44 S.D. 510, 184 N.W. 244 
(1921). We now reaffirm that franchise rights 
conferred upon a utility by the state are subject to 
control by the legislature. See also Missouri River 
Telephone Co. v. Citv of Mitchell, 22 S.D. 191, 116 
N.W. 67 (1908). The rights granted NEC under 
SDCL 49-41-7 and 8 are not irrevocable franchises. 

f2J NEC also contends that SDCL 49-34A operates 
to exercise the power of eminent domain without 
compensation. We do not agree. The repealed 
statutes, SDCL 49-41-7 and 8, granted utilities only 
the right to compete for customers within a three- 
mile area of a municipality. They did not give NEC 
or any other utility an exclusive grant. The revised 
statute, SDCL 49-34A, gave the utilities the 
additional right to exclusively serve customers within 
their assigned service areas. SDCL 49-34A-42. 
Legislative history reveals that all the electric utilities 
wanted an allocation system. This may be considered 
in determining the structure and scheme of the act. 
State v. Douglas, 70 S.D. 203. 16 N.W.2d 489 
(1944). In order for the legislature to grant exclusive 
franchises, it was necessary to assign boundaries. It 
delegated that responsibility to the PUC subject to 
well-defined guidelines. SDCL 49-34A was not 
designed to take away any utilities' service area. 
Where two utilities served the same area, however, 
and had intertwining lines, it was necessary to set a 
boundary as a regulatory measure. Public utility 
companies unquestionably take franchises subject to 
regulations by the legislature and the PUC. SDCI, 
49-34A-4. 

The delineation between "taking" and "regulating" is 
discussed in City of Milbank v. Dakota Central 
Telephone Co.. 37 S.D. 504, 159 N.W. 99 (1916). In 
that case the board of railroad commissioners ordered 
a telephone company giving long-distance telephone 
service to connect its lines with a local exchange so 
that the local exchange could transmit and receive 
long-distance calls. The former company contended 
the ordered connection would deprive it of its 
property without due process of law. It further 
argued that to require it to connect its exchange with 
that of the local company was an exercise of the 
power of eminent domain without compensation as 
prohibited by our constitution. Our decision stated: 

We are satisfied that the connecting of telephone 
exchanges, in order to facilitate the transmission of 
messages, and therefore advance the purpose for 
which the public service franchises are granted, is 
not an exercise of the power of eminent domain, 
but is entirely analogous to the power exercised by 
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the Railroad Commission in qrdering connecting 
switches between competing lines of railway; that, 
instead of being an exercise of power of eminent 
domain, it is a mere regulation of a public service 
corporation, if not under an implied power 
resulting from the nature of the franchise enjoyed 
by the corporation, then under the police powers of 
the state. 

*76 City of Milbank, 37 S.D. at 507, 159 N.W. at 
100. - 

We conclude that designation of boundary lines, as 
part of an allocation system, is a regulatory procedure 
that utility companies accept as part of the franchise, 
and is not within the purview of constitutional 
provisions forbidding the taking of private property 
without compensation. Chicago & N. W. Ry. Co. v. 
Doughertv. 39 S.D. 147. 163 N.W. 715 (1917).rFNl] 

FN1. See also State v. Iowa Telephone Co., 
175 Iowa 607. 154 N.W. 678 (1915). 

This brings us to NEC's last contention, that the 
circuit court incorrectly applied SDCL 49-34A-44 to 
the facts as they appeared in this case. SDCL 49- 
34A-44 provides that in those areas where, on March 
21, 1975, the existing electric lines of two or more 
electric utilities were so intertwined that the 
equidistant concept could not be applied, the 
commission shall, after hearing, determine the 
boundary of the assigned service areas for the electric 
utilities involved. The PUC determined that the NEC 
and NWPS lines were so intertwined that the 
equidistant concept could not reasonably be applied. 
Having made that determination, the PUC was 
required to assign service areas guided by the criteria 
of SDCL 49-3414-44. 

The trial court held that the guideline in SDCL 
49-34A-44(l'j "including the length of time such 
lines have been in existence," conferred a seniority 
consideration upon the longer existing NWPS lines. 
NEC argues that the meaning of the statute is to give 
newer lines priority because they are better equipped 
to serve the customer. All of the guidelines must be 
read together. When the disputed part of condition 
(1) is read with the other criteria we see a legislative 
intent that pioneering investment should be favorably 
considered, but that it must be balanced with the 
adequacy and dependability of existing distribution 
lines to provide dependable, high quality retail 
electric service. It is the province of the PUC to 
make these determinations. In making that 
determination, the PUC must apply the definitions 

found in SDCL 49-34A-1 including "electric lines" 
and "electric service." Haas v. 

Independent School Dist. No. 1 of Yankton, 69 S.D. 
303,9 N.W.2d 707 (1943). 

FN2. (5) "Electric line," any line for 
conducting electric energy at a design 
voltage of twenty-five thousand volts phase 
to phase or less and used for distributing 
electric energy directly to customers; SDCL 
49- 34A-1. 

FN3. (6) "Electric service," electric service - 
furnished to a customer for ultimate 
consumption, but not including wholesale 
electric service furnished by an electric 
utility to another electric utility for resale; 
SDCL 49-34A-1. 

jTJ5J SDCL 49-34A-42 and 44, when read 
separately, seem contradictory. Obviously, the PUC 
cannot set boundaries under the guidelines of SDCL 
49-3412-44 without disrupting rights to serve 
customers that may have vested under SDCL 49- 
34A-42. It is our duty to reconcile any such apparent 
contradiction and to give effect, if possible, to all of 
the provisions under consideration, construing them 
together to make them harmonious and workable. 
North Central Investment Co. v. Vander Vorste, 81 
S.D. 340. 135 N.W.2d 23 (1965). This requires that 
the exclusive rights provision of SDCL 49-34A- 42, 
as well as the equidistant concept of SDCL 49-34A- 
43, must yield to a boundary determination according 
Gthe  guidelines of SDCL 49-34A-44, whenever the 
PUC finds that the utilities' lines are intertwined. 
Having determined that the electric lines were 
intertwined in the entire disputed area, the PUC was 
required to determine service boundaries according to 
the SDCL 49-34A-44 guidelines. 

We do not intimate what the findings of the PUC 
should be. Our only concern is that the 
Commission's discretion be exercised under the 
established rules of law, State v. Richards, 61 S.D. 
28,245 N.W. 901 (19321, which require that the PUC 
lend credence to the guidelines established in the 
statute, Valley State Bank of Canton v. Farmers 
State. 87 S.D. 614, 213 N.W.2d 459 (1973h and that 
its findings be supported by substantial evidence 
upon the whole record, *77 City of Brookinns v. 
Dept. of Environ. Prot., 274 N.W.2d 887 (S.D. 1979); 
Application of Ed Phillips and Sons Comuany, 86 
S.D. 326, 195 N.W.2d 400 ( 1 9 7 2 ) . m  The 
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conclusions and decision of the PUC were in some 
, measure based on evidence, inferences and findings 

in excess of its authority. SDCL 1 -26-36( 1) and (2). 

FN4. We note that SDCL 1-26-36 has been - 
amended, effective July 1, 1978. The 
standard for review of sufficiency of the 
evidence was changed fiom "unsupported by 
substantial evidence on the whole record" to 
"clearly erroneous." See Huffman v. Bd, of 
Ed. of Mobridne Ind. Sch. Dist., etc., 265 
N.W.2d 262 (S.D.1978). 

We conclude the matter should be remanded to the 
PUC for reconsideration in the following respects: 

(1) In determining the utility to which an area 
should be assigned "the length of time" provision is 
to be balanced as a priority with the other 
guidelines found in 49-34A-44 and particularly 
subparagraph (2) thereof. 
(2) The statutory language indicates that in making 
assignment determinations the PUC should confine 
its consideration to the territory in dispute 
according to the guidelines, to the exclusion of 
concerns outside the disputed territory. 
(3) Consideration of the "reasonable opportunity 
for future growth" condition, found in SDCL 49- 
34A-44(5), should not involve highly remote and 
speculative factors such as the PUC finding 
regarding the estimated energy needs by 1983 for 
irrigation in the Oahe project. 

a The appeal of Brown County shows that on 
March 21, 1975, NWPS was providing electric 
service to the contractor constructing a shredder 
facility on the site for Brown County. Brown 
County's brief acknowledges that the county 
authorized NWPS to provide such service, but denied 
any approval for NWPS to provide service for the 
shredder operation. The PUC assigned the facility to 
NEC. The circuit court reversed and assigned it to 
NWPS. The argument centers around whether there 
was an exclusive right vested in either electric utility 
based on service to a customer on March 21, 1975. 
Since we take the view that a determination of 
intertwining lines creates exceptions to SDCL 49- 
34A-42 and 43, it follows that service to the shredder 
facility, like that to all other parts of the disputed 
area, must be determined according to the guidelines 
in SDCL 49-34A-44. In this regard, we note that the 
PUC may have to consider whether the shredder 
facility is a large new customer as defined by SDCL 
49-34A-56. 

The order of the trial court is affirmed insofar as it 
remands the matter back to the PUC, but is modified 
insofar as it directs the PUC to assign disputed 
territory. Such assignment shall be made by the 
PUC, based on its findings, in accordance with this 
decision. 

WOLLMAN, C. J., concurs in part and dissents in 
part. 

MORGAN and HENDERSON, JJ., and YOUNG, 
Circuit Judge, concur. 

YOUNG, Circuit Judge, sitting for DUNN, J., 
disqualified. 

WOLLMAN, Chief Justice (concurring in part and 
dissenting in part). 

I agree with the majority opinion insofar as it a f f m  
the trial court's judgment that the matter must be 
remanded to the Public Utilities Commission for a 
redetermination of the service boundaries. 

I do not agree, however, that the exclusive rights 
provision of SDCL 49- 34A-42 must yield to the 
guidelines of SDCL 49-34A-44. The issue was not 
raised in the assignment of errors nor was it discussed 
in appellants' brief. 

The application of the equidistant concept set forth 
in SDCL 49-34A-43 is made subject to the explicit 
exception set forth in SDCL 49-34A-44. I see no 
such specific exception vis-a-vis the exclusive right 
concept set forth in SDCL 49-34A-42, nor do I see 
any compelling reason to hold that the exclusive right 
concept cannot exist with *78 the concepts set forth 
in SDCL 49-34A-44. Under the facts of this case I 
see no particular conflict between the two concepts, 
and therefore I would not hold that the exclusive right 
concept must fall. 

SDCL 49-34A-42 speaks in terms of "serving a 
customer." I see no express or implied exceptions 
based upon the nature of the customer or the extent or 
duration of the service provided prior to March 21, 
1975. The holding in Willrodt v. Northwestern 
Public Service Companv. S.D.. 281 N.W.2d 65, is to 
the effect that consumer preference is irrelevant 
under the assignment of service areas statutes. 
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Accordingly, I would affirm the trial court's decision 
in this regard. 

END OF DOCUMENT 
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C .  
Supreme Court of South Dakota. 

In the Matter of the Complaint of NORTHERN 
STATES POWER COMPANY Against Sioux 

Valley Empire Electric Association for Provision of 
Electric Service to Myrl 

and Roy's Paving. 

No. 17793. 

Argued May 26,1992. 
Decided July 29, 1992. 

Electric association appealed from order of the 
Circuit Court, Sixth Judicial Circuit, Hughes County, 
Steven L. Zinter, J., affirming decision of Public 
Utilities Commission in favor of competing power 
company. The Supreme Court, Amundson, J., held 
that: (1) Commission did not err in finding that 
electric association was extending or rendering 
electric service in competitor's territory, and (2) it 
was within Commissioner's discretion to adopt 
majority load test (MLT) to determine whether 
electric association or competitor should serve 
customer's electrical needs. 

Affirmed. 

West Headnotes 

JXJ Administrative Law and Procedure -683 
15Ak683 Most Cited Cases 

Supreme Court reviews record of administrative 
agencies in same manner as circuit court. SDCL 1- 
26-37. 

J2J Electricity -8.1(4) 
145k8.1(4) Most Cited Cases 

Where circuit court affirmed Public Utilities 
Commission's findings of fact and conclusions of law 
in their entirety, Supreme Court's review was of the 
agency's findings and conclusions. SDCL 1-26-37. 

Administrative Law and Procedure -796 
15Ak796 Most Cited Cases 

Conclusions of administrative agency are given no 
deference on appeal and are freely reviewable. 
SDCL 1-26-36. 

J4J Public Utilities m . 1 9 4  
3 17Ak194 Most Cited Cases 

Supreme Court reviewing decision of Public Utilities 
Commission does not substitute its judgment for the 
Commission on weight of evidence pertaining to 
questions of fact unless the Commission's decision is 
clearly erroneous, or is arbitrary, capricious, or 
characterized by abuse of discretion or clearly 
unwarranted exercise of discretion. SDCL 1-26-36. 

Administrative Law and Procedure -815 
15Ak8 15 Most Cited Cases 

Supreme Court will not reverse agency decision 
unless court is left with definite and fm conviction 
that mistake has been committed. SDCL 1-26-36. 

Electricity -8.1(3) 
145k8.1(3) Most Cited Cases 

Although customer of electric association was not an 
"electric utility" as defined by statute, electric 
association was rendering or extending service in 
competitor's territory even though it was the customer 
that extended the line into the competitor's territory. 
SDCL 1-26-36,49-34A-42. 

J7J Electricity -8.1(3) 
145k8.1(3) Most Cited Cases 

Electric association's customer did not have right to 
choose its electric service provider with result that its 
provider was extending or rendering electric service 
in competitor's territory. SDCL 1-26-36, 1-26-37. 

JSJ Electricity -8.1(4) 
145k8.1(4) Most Cited Cases 

Policy decision to adopt majority load test (MLT) to 
determine which of two power companies should 
serve a customer's electrical needs was within Public 
Utilities Commission's area of expertise and therefore 
within the Commissioner's discretion. SDCL 49- 
34A-1 et seq., 49-34A-42, 49-34A- 43. 
"366 Alan F. Glover of Denholm, Glover & 

Britzman, Brookings, for appellant Sioux Valley 
Empire Elec. Ass'n. 

Warren May of May, Adam, Gerdes & Thompson, 
Pierre, for appellee Northern States Power Co. 

Mark Barnett, Atty. Gen., Dou~las Eidahl, Asst. 
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Atty. Gen., Pierre, for appellee South Dakota Public 
Utilities Com'n. 

AMUNDSON, Justice. 

Sioux Valley Empire Electric Association, Inc. 
(Sioux Valley) appeals from trial court's order 
affirming the decision of the Public Utilities 
Commission (PUC) in favor of Northern States 
Power Company (NSP). We affirm. 

FACTS 

Myrl and Roy's Paving (Company) is a construction 
company which operates a quarry located in the 
southeast quarter of Section 27, Township 101 North, 
Range 48 West, Minnehaha County, South Dakota. 
The southeast quarter of Section 27 is divided in half 
by the 16th line. The area designated as the north 
half of the southeast quarter of Section 27 is NSP's 
exclusive assigned electric service territory. The 
area designated as the south half of the southeast 
quarter of Section 27 is Sioux Valley's exclusive 
assigned electric service territory. The record 
indicates that the 16th line, running east and west 
separating NSP's assigned service area from Sioux 
Valley's assigned service area, ran through the 
approximate center of Company's quarry operation. 
Based on the present location of Company's 
equipment, the evidence established that fifty-nine 
percent of the *367 electric load was to be consumed 
in NSP's territory, and forty-one percent was to be 
consumed in Sioux Valley's territory. This 
establishment of exclusive territory was by 
agreement between NSP and Sioux Valley dated 
January 19, 1976, and approved by PUC in 
accordance with SDCL 49-34A-43. 

Company conducts its construction operation 
through the use of movable machinery and 
equipment, and the record reveals that at the present 
time, Company contemplates moving its operation 
entirely into Sioux Valley's territory at some time in 
the not too distant future. 

In 1985, Sioux Valley constructed a single phase 
electric distribution line within its assigned service 
area to provide electricity to an office trailer used by 
Company's predecessor, Higman Sand and Gravel. 
Sioux Valley transferred the account to Company in 
1989. Company subsequently determined that single 
phase service was not adequate to operate all of its 
equipment and thus utilized its own portable oil-fired 

electric generator to provide the equivalent of three- 
phase electric service for its equipment. 

In August, 1990, Company representatives while 
shopping f o ~  a three-phase power source. from a 
utility, contacted both NSP and Sioux Valley in 
regards to providing same to the quarry site. NSP 
made two separate proposals to Company: First, to 
build four and one-half miles of three-phase at an 
estimated cost of $216,000 and a minimum annual 
fee of $60,000 to Company for five years; or, 
second, to provide service from NSP's site in 
Rowena, South Dakota. NSP subsequently 
evaluated the first proposal and determined no annual 
fee would be necessary. Sioux Valley proposed 
construction of three- phase service for 
approximately $57,000, with no annual fee to 
Company. Company then accepted Sioux Valley's bid 
and entered into a service agreement with Sioux 
Valley. 

Under the terms of this agreement, Company was to 
extend a private .line from its electrical trailer, which 
currently is on the 16th line, to a newly constructed 
transformer in Sioux Valley's territory. Then, 
instead of using the electrical trailer to distribute 
electricity to all the machinery in the quarry, 
Company would distribute all the electricity through 
the transformer in Sioux Valley's territory. Thus, 
while all the same equipment and electric needs 
remained in NSP's territory, Company moved its 
connection point so all of the electricity would flow 
through Company's newly constructed private line 
connected to the newly located transformer in Sioux 
Valley's territory. 

On March 11, 1991, NSP filed a petition with the 
PUC, alleging that Sioux Valley was rendering 
electric service to Company in NSP's exclusive 
territory. Sioux Valley denied NSP's allegations and 
a contested case hearing was held before the PUC on 
April 12, 1991. PUC found in favor of NSP and 
awarded it the exclusive right to serve Company, 
with Chairman James Burg (Burg) dissenting. 

Sioux Valley appealed PUC's decision to trial court. 
Trial court heard oral arguments on October 3, 199 1, 
and made its ruling from the bench affirming PUC's 
decision. Sioux Valley appeals. 

ISSUES 
1. Whether PUC and trial court erred in finding 
that Sioux Valley was extending or rendering 
electric service in NSP's territory? 
2. Whether PUC and trial court erred in awarding 
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NSP the exclusive right to serve Company? 

STANDARD OF REVIEW 

jXJ2-J This court reviews the record of 
administrative agencies in the same manner as the 
circuit court. SDCL 1-26-37; Appeal o f  
Hendrickson's Health Care. 462 N.W.2d 655 
(S.D.1990); Peeiy v. Department o f  Aariculture, 402 
N.W.2d 695 (S.D.1987); Application o f  
Northwestern Bell Tel. Co., 382 N.W.2d 413 
(S.D.1986). Since the circuit court affirmed PUC's 
findings of fact and conclusions of law in their 
entirety, our review is of the agency's findings and 
conclusions. Matter o f  Midwest Motor Em., Inc., 
Bismarck, 431 N.W.2d 160 (S.D.1988). 

"368 131[41[51 Conclusions of law are given no 
deference on appeal and are freely reviewable. 
SDCL 1-26-36; Hendrichon 5, 462 N.W.2d at 656; 
Karras v. State, Dept. o f  Revenue, 441 N.W.2d 678 
(S.D.1989); Sharp v. Sharu, 422 N.W.2d 443 
(S.D. 1988). Questions of fact, however, are given 
greater deference. SDCL 1-26-36. This court does 
not substitute its judgment for PUC's on the weight of 
evidence pertaining to questions of fact unless PUC's 
decision is clearly erroneous, or is arbitrary, 
cap~icious, or characterized by an abuse of discretion 
or a clearly unwarranted exercise of discretion. &k 
v. Northwest School Dist. No. 52-3, 417 N.W.2d 875 
(S.D.1988); Permaniz v. Dept. oflabor. Unemp. Ins. 
D., 411 N.W.2d 113 (S.D.1987); Ap.pea2 o f  
Templeton, 403 N.W.2d 398 (S.D. 1987); Anderson 
v. Western Dakota Insurers, 393 N.W.2d 87 
(S.D. 1986). We will not reverse an agency decision 
unless we are left with a definite and fm conviction 
that a mistake has been committed. Finck, 417 
N.W.2d at 878: Matter o f  Midwest, 431 N.W.2d at 
162: Dakota Hnnrestore v. S.D. Dept. o f  Revenue, 
331 N.W.2d 828 (S.D.1983); Frmer v. Water Riahts 
Commission, Etc., 294 N.W.2d 784 (S.D.1980). 
With these standards of review in mind, we address 
PUC's findings and conclusions. 

ANALYSIS 
1. Extending or Rendering Service 

In its fmdings of fact, PUC determined the 
following: 

Sioux Valley intends to render electric service, or 
is rendering electric service, at retail to power the 
machinery and equipment within the North Half of 
the Southeast Quarter of Section 27, Township 101 
North, Range 48 West, Minnehaha County, South 
Dakota, which heretofore has been determined by 

the [PUC] to be an.exclusive service area of NSP. 

Sioux Valley argues that this finding should be 
overturned because it is clearly erroneous. Sioux 
Valley maintains that it is not extending or rendering 
service into NSP's territory because it was Company 
that extended the line into NSP territory, and SDCL 
49-34A-42 does not prohibit a customer from 
extending its own lines into another electric utility's 
territory. SDCL 49-34A-42 provides as follows: 

Each electric utility has the exclusive right to 
provide electric service at retail at each and every 
location where it is serving a customer as of March 
21, 1975, and to each and every present and future 
customer in its assigned service area. No electric 
utility shall render or extend electric service at 
retail within the assigned service area of another 
electric utility unless such other electric utility 
consents thereto in writing and the agreement is 
approved by the commission consistent with 5 49- 
34A-55. However, any electric utility may extend 
its facilities through the assigned service area of 
another electric utility if the extension is necessary 
to facilitate the electric utility connecting its 
facilities or customers within its own assigned 
service area ... (Emphasis added.) 

Thus, Sioux Valley argues that since it was 
Company that extended the line and Company is not 
an "electric utility," there is no violation of the 
statute. 

While it is clear from the defdtion contained at 
SDCL 49-34A-1 F N l l  that Company is not an 
"electric utility," there is nothing in our statutes 
which defines "render or extend." Thus, as a matter 
of statutory construction, we must determine whether 
Sioux Valley's actions caused it to "render or extend" 
service in NSP's territory within the meaning of 
SDCL 49- 34A-42. This court has previously stated: 

FN1. SDCL 49-34A-1 (7) provides: 
(7) "Electric utility," any person operating, 
maintaining or controlling in this state, 
equipment or facilities for providing electric 
service to or for the public including 
facilities owned by a municipality[.] 

A primary rule of statutory construction is that 
words and phrases be given their plain meaning 
and effect. Board ofReaerzts v. Carter, 89 S.D. 40, 
228 N.W.2d 621 (1975); SDCL 2-14-1. 
Moreover, in construing a statute, our main 
objective is to ascertain and give effect *369 to the 
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intention of the legislature. Westem Suretv Co, v. 
Mvdlc~rd, 85 S.D. 172, 179 N.W.2d 3 (1970). This 
intent is best ascertainable from the statutory 
language. Argo Oil Corporation v. Lathrop, 76 S. D. 
70, 72 N. W.2d 431 (19551. 

Norpeot v. State, 334 N.W.2d 501. 503 (S.D.19831. 
Further, this court has stated that legislative intent 
may be derived from language in the statute as well 
as from other enactments relating to the same subject 
which may modify or limit the effect of the scope of 
the statute at issue. Nelsorz v. School Bcl. o f  Hill City, 
S.D., 459 N.W.2d 451 (S.D.1990). 

Applying these rules to the facts of this case, we 
believe the PUC and trial court properly concluded 
Sioux Valley was rendering or extending service in 
NSP's territory. 

The record reveals that under Sioux Valley's 
arrangement with Company, Sioux Valley would 
bring its service to a transformer located in Sioux 
Valley territory, nearly to the 16th line. Company 
would then extend its own private line from the 
transformer into NSP temtory. While the record 
indicates that it is industry practice to treat the point 
of connection as the point of delivery of service, 
there is no question that the electricity provided by 
Sioux Valley will flow into NSP's exclusive service 
area. Without Sioux Valley's generation and 
transmission of electricity to its transformer, 
Company would be unable to provide electricity to its 
equipment in NSP's temtory. Accordingly, it seems 
clear that since the ultimate provider of the electric 
service is Sioux Valley, it is the party rendering or 
extending the service. 

There are no statutes or previous cases which 
specifically instruct that the manner in which 
electricity is consumed is a factor for consideration to 
assess whether a party is rendering or extending 
service. However, SDCL 49-34A-l(61 defines 
"Electric service" as "electric service furnished to a 
customer for ultimate consunzption, but not including 
wholesale electric service fi.unished by an electric 
utility to another electric utility for resale [.I" 
(Emphasis added.) In reading SDCL 49-34A-l(6) in 
conjunction with SDCL 49-34A-42, ultimate 
consumption may be considered by the PUC as a 
factor in determining whether a party is rendering or 
extending electric service. See Hurlpence v. Youth 
Forestry Canzp, 325 N.W.2d 292 (S.D.19821. 

Since the legislature prohibited electric utilities from 
rendering or extending service in another utility's 

territory, we think it plain that an electric utility 
should not be allowed to use a "middle-man," private 
line, or artificial point of delivery to accomplish the 
prohibited conduct. Trial court in its oral decision 
stated: 

I don't believe that Sioux Valley's claim to serve 
this customer would be well founded in this case 
because although I do not find that they employed 
deception in this case, I do believe--and I'm saying 
this with a smile on my face--they did cleverly use 
a legal--well artifice may be too strong of a word-- 
legal loophole[.] 

'We agree with trial court's analysis of the factual 
scenario, and accordingly hold trial court and PUC 
correctly concluded Sioux Valley was rendering or 
extending service within NSP's territory in violation 
of SDCL 49-34A-42. 

J7J Sioux Valley additionally suggests that based on 
the intersection of the 16th line with Company's 
property, Company should be allowed to choose its 
electric service provider. We addressed a similar 
argument in Wi'illrodt v. Northwestern Pziblic Sewice 
Co., 281 N.W.2d 65, 72 (S.D.19791, wherein we 
stated: " 'An individual has no organic, economic or 
political right to service by a particular utility merely 
because he deems it advantageous to himself.' " 

(Quoting Storev v. Mavo, 217 So.2d 304, 307-8 
(Fla. 1968)). 

SDCL ch. 49-34A establishes the means by which 
electric utilities service various territories within this 
state. There is nothing in SDCL ch. 49-34A or 
previous caselaw which would allow Company to 
choose its electric provider and, we conclude in fact, 
that the method which Sioux Valley and Company 
employed in this case circumvents SDCL 49-34A-42. 
Accordingly, we affirm trial court and PUC's 
determination "370 that Sioux Valley was rendering 
or extending service in NSP's territory. 

2. Exclusive Service 

There is no statutory provision which would 
allow both NSP and Sioux Valley to service 
Company; thus, PUC applied a majority load test 
(MLT) to determine whether NSP or Sioux Valley 
should serve Company's electrical needs. Sioux 
Valley argues PUC has no statutory authority which 
would allow it to adopt the MLT. 

PUC is vested with authority to regulate public 
utilities in this state by SDCL ch. 49-34A. The 
agreement between NSP and Sioux Valley, which 
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established their exclusive territories,' was approved 
by PUC pu~suant to SDCL 49-34A-43, which 
provides in part as follows: 

... The Commission shall approve a contract if it 
finds that the contract will eliminate or avoid 
unnecessary duplication of facilities, will provide 
adequate electric service to all areas and customers 
affected and will promote the efficient and 
economical use and development of the electric 
systems of the contracting electric utilities. 

PUC therefore was delegated considerable discretion 
in attaining these laudable statutory goals. TFN21 
Sioux Valley is correct in arguing that there is no 
specitic statute which controls a situation where a 
customer's property straddles two exclusive service 
territories. That being the case, PUC was required to 
establish a policy to be implemented in its regulation 
of these public utilities in such a factual situation. In 
performing its delegated duties, PUC employed the 
MLT as a test to enable it to determine which utility 
should service a particular customer when there is a 
contest between providers. The record reflects that 
under the MLT, the utility which is assigned the 
territory where the majority of the customers' electric 
load is, services the customer's entire load. The 
record also reflects that under the MLT the point of 
connection must be in the serving utility's territory. 

PUC was obviously cognizant of these 
goals as evidenced by its following 
conclusions: 
(5) Electric utility customers in South 
Dakota do not have the right to choose their 
electrical supplier on the basis of lower 
rates. Customer preference, if controlling, 
would defeat the orderly assignment of 
service areas. If customers were allowed to 
choose their electric utility, especially large 
industrial customers like Myrl and Roy's 
Paving, the remaining customers who have 
no choice would be required to cover the 
revenue shortfall through higher electric 
rates. A customer with a mobile load may, 
as a practical matter, choose its electric 
provider if it relocates its equipment to the 
company's territory of its choice. Further, 
any customer may relocate its electrical 
needs and thereby select the electric 
company ofits choice. However, under the 
record as established in this case, the 
majority of Myrl and Roy's electric power is 
currently consumed in NSP's assigned 
service area and therefore, NSP has the 

exclusive right to serve the entire load. The 
Commission will not speculate as to how 
Myrl and Roy's load will change in the 
future and when a majority of the load will 
be in Sioux Valley's assigned area. 
. . . , 
(7) To allow both utilities to serve the 
customer's respective load on their side of 
the line would lead to unnecessary 
duplication of facilities, and would be an 
inefficient and uneconomical use of the 
electrical systems of the two companies. 
SDCL 49-34A-43 and 49-34A-44 prohibit 
such a result. 

Trial court concluded the policy decision to adopt 
the MLT in this case was purely within PUC's area of 
expertise and, therefore, within PUC's discretion. We 
agree. This court has previously stated that the PUC 
is deemed to be an administrative tribunal with 
expertise. Apulication o f  Jack Rabbit Lines, Inc., 283 
N.W.2d 402 (S.D.19791. Thus, we think it 
appropriate in a situation such as this where there is 
no specific statute relating to a unique set of facts or 
prior decisions, for the PUC to consider, for this court 
to defer to the PUC's expertise in matters which lie 
within its particular field of knowledge. 

SDCL ch. 49-34A evidences a legislative intent for 
PUC to have broad inherent authority in matters 
involving utilities in this state. Giving the 
appropriate deference to PUC's expertise and special 
knowledge in the field of electric utilities, we cannot 
conclude that PUC's determination to adopt the MLT 
in this case was clearly erroneous. Fiizck, suvi-a. 

*371 We feel constrained to point out what we have 
not held. This decision does not hold that the MLT 
test is required in every contested territorial case. 
PUC may conclude under a different set of facts that 
a different test, such as point of use test or point of 
delivery test, is more appropriate for consideration 
and application to a subsequent case. We are simply 
holding that under the facts of this case, PUC did not 
err or abuse its discretion in using the MLT test. 
Accordingly, the decision of the trial court and PUC 
to award NSP exclusive service is affirmed. 

MILLER, C.J., and WUEST, HENDERSON and 
SABERS, JJ., concur. 

END OF DOCUMENT 
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C 
Supreme Court of South Dakota. 

In the Matter of the Petition for Declarato~y Ruling of 
NORTHWESTERN PUBLIC 

SERVICE COMPANY with Regard to Electric 
Service to Hub City. 

Nos. 19520,19528. 

Argued Sept. 11, 1996. 
Decided April 2, 1997. 

Rural electric cooperative sought review of Public 
Utilities Commission (PUC) ruling authorizing 
electric utility to replace cooperative as supplier of 
electricity to manufacturer's successor. The Circuit 
Court, Fifth Judicial Circuit, Jack R. Von Wald, J., 
overturned decision. Commission and utility 
appealed. The Supreme Court, Tirnm, Circuit Judge, 
held that: (1) after cooperative was assigned and 
service area was extended based on manufacturer's 
petition, manufacturer and its successors did not 
retain right to be assigned to utility's service area 
upon Commission's determination of changed 
circumstances; (2) Commission's declaratory ruling 
fell outside scope of its implied powers; and (3) 
Commission exceeded its statutory authority by 
interpreting and enforcing contract between 
cooperative and cooperative's customer. 

Affmed. 

West Headnotes 

JlJ Statutes -188 
361k188 Most Cited Cases 

Intent of legislature is derived from plain, ordinary, 
and popular meaning of statutory language. 

121 Statutes -206 
361k206 Most Cited Cases 

Statutes are to be read in pari materia. 

u Statutes -212.3 
361k212.3 Most Cited Cases 

J3J Statutes -212.7 
361k212.7 Most Cited Cases 

It is presumed that legislature intended provisions of 
act to be consistent and harmonious; it is also 
presumed that legislature did not intend absurd or 
unreasonable result. 

j4J Electricity -8.1(2.1) 
145k8.112.1) Most Cited Cases 

Policy underlying South Dakota Territorial Integrity 
Act was elimination of duplication and wasteful 
spending in all segments of electric utility industry. 
SDCL 49-3444-1 et seq. 

j5J Electricity -8.1(3) 
l45k8.1(3) Most Cited Cases 

After rural electric cooperative was assigned and 
service area was extended based on manufacturer's 
petition relating to foundry addition, manufacturer 
and its successors did not retain right to be assigned 
to electric utility's service area upon Public Utility 
Commission's (PUC) determination of changed 
circumstances. SDCL 49-34A-56. 

Constitutional Law -62(2) 
92k62(2) Most Cited Cases 

Where legislature prescribes standard of guidance for 
administrative agency to follow, necessary implied 
authority may also be delegated to agency to carry 
out specific purposes prescribed and to exercise 
appropriate administrative power to regulate and 
control. 

J7J Electricity -8.1(4) 
145k8.1(4) Most Cited Cases 

Public Utilities Commission's (PUC) declaratory 
ruling authorizing electric utility to replace rural 
electric cooperative as electric supplier to 
manufacturer's successor fell outside scope of 
Commission's implied powers; no statutory provision 
existed for change of electric provider due to change 
of ownership, change in customer preference, 
reduction in load, offering of a lower rate by another 
utility, or expiration of service agreement between 
utility and customer, and Commission could not 
show that permitting change of providers for any of 
the forgoing reasons advanced purpose of South 
Dakota Territorial Integrity Act. SDCL 49-34A-1 et 
seq. 

I81. Administrative Law and Procedure -305 
15Ak305 Most Cited Cases 
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While expertise of administrative agency is 
recognized, agency must lend credence to guidelines 
established in statutes. 

Public Utilities -146 
3 17Ak146 Most Cited Cases 

Public Utilities Commission (PUC) is not a court, and 
cannot exercise purely judicial functions. 

Electricity m l l ( 4 )  
145k1 l(4) Most Cited Cases 

Public Utilities Commission (PUC) exceeded its 
statutory authority by interpreting and enforcing 
contract between rural electric cooperative and 
cooperative's customer. SDCL 49-3414-4. 
"926 Mark Barnett, Attorney General, Karen 

Cremer, Special Assistant Attorney General, Pierre, 
for appellant, Public Utilities Commission. 

Susan Anderson Bachman, Alan D. Dietrich, Huron, 
for appellant, Northwestern Public Service. 

Harvey A. Oliver, Jr. of Richards and Oliver, 
Aberdeen, for appellee, Northern Electric 
Cooperative. 

TIMM, Circuit Judge. 

**1 On January 3, 1995, the Public Utilities 
Commission (PUC) authorized Northwestern Public 
Service Company (NWPS) to replace Northern 
Electric Cooperative (NEC) as supplier of electricity 
to Hub City, Inc. NEC appealed to the circuit court, 
Fifth Judicial Circuit. There, the PUC's decision was 
overturned. The PUC and NWPS appeal to this 
Court. Here, the circuit court is affirmed. 

BACKGROUND 

**2 In 1977 Safeguard Automotive Corporation 
(Safeguard) operated a manufacturing plant in the 
Aberdeen Industrial Park. The plant was located in 
the assigned service area of NWPS. Its electrical 
needs were served by that utility. 

**3 That same year a division of Safeguard, 
Safeguard Metal Casting (Division), planned to build 
an addition, a foundry, onto the manufacturing plant. 
The foundry too would be within the assigned service 

area of NWPS. However, due to a rate advantage 
offered by NEC, Division petitioned the PUC for 
relief from its obligation to take service fromNWPS. 

**4 Division's petition was based on SDCL 49-34A- 
56, the new customer, new location, large load 
provision of the South Dakota Territorial Integrity 
Act. NWPS intervened in opposition. After hearing, 
the PUC issued an order and decision assigning NEC 
as the foundry's electric supplier. 

""5 On December 21, 1977, an "Agreement For 
Electric Service" (Agreement) was entered into 
obligating Division to purchase a minimum of 2000 
kilowatts of electric power per month from NEC at a 
specified rate. The term of the agreement was set at 
five years. After that time, either party could 
terminate the agreement by giving twelve month's 
written notice. 

**6 In 1986 Division's foundry ceased operations. 
The physical plant was converted to use as a 
warehouse. In 1989 Safeguard's successor, Hub 
City, Inc. (Hub City) purchased the foundry site fiom 
Division. It continued to be used as a warehouse 
until 1993 when Hub City began to move in some of 
its production processes. 

"927 ""7 In June 1993 Hub City informed NEC that 
it wanted to be served electricity by one supplier, 
NWPS, at the manufacturing plant and foundry 
addition, and asked NEC to coordinate with NWPS to 
accomplish single utility service. The cost of 
electricity from NWPS would be below the cost 
incurred through NEC. In March 1994 Hub City 
notified NEC to end electric service to the foundry 
site as of June. 

""8 In May 1994 NWPS petitioned the PUC for a 
declaratory ruling framing the issue this way: 

**9 Should Hub City be allowed to terminate 
the former Safeguard Metal Casting Division 
electric service agreement with Northern 
Electric Cooperative, Inc., and receive electric 
service from Northwestern Public Service 
Company for its total plant? 

**I0 NEC intervened. The case was submitted on 
stipulated facts and affidavits (regarding the intent of 
the parties to the Agreement). The PUC decided in 
favor of NWPS, concluding that a switch in suppliers 
was justified by "significant changes in 
circumstances," and that the agreement provided 
Division (and its successor, Hub City) a contractual 
right to terminate NEC as its electric supplier. 
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""11 On appeal to circuit court, the PUC's decision 
was reversed. First, the circuit court read certain 
provisions of SDCL 49-34A to grant NEC an 
exclusive right to serve the Hub City site, which right 
could only be disturbed upon determination by the 
PUC that NEC could no longer provide adequate 
service. Since it was uncontested that NEC could 
provide adequate service, the Court concluded that 
the PUC made a mistake of law by applying a 
"significant change in circumstances" test in 
determining whether NEC could be replaced by 
NWPS as Hub City's supplier. Second, the circuit 
court concluded that the PUC lacked authority to 
interpret or enforce a contract in a dispute between a 
consumer and a rural electric cooperative. 

""12 NWPS and the PUC appeal. 

ISSUES 

""13 The issues are (1) whether the PUC predicated 
its decision on a mistake of law, and (2) whether the 
PUC acted in excess of its authority. These are issues 
of law fully reviewable without deference to legal 
conclusions drawn by either the PUC or the circuit 
court. See Enenlo v. Flores, 470 N.W.2d 817 
(S.D.1991); Permann v. D e ~ t .  o f  Labor, 41 1 N.W.2d 
113 (S.D.19871 

MISTAKE OF LAW 

r11r21r31 ""14 The resolution of the first issue turns 
on the legislative intent of various provisions of 
Chapter 49-34A of the South Dakota Codified Laws. 
In reading these statutes we are guided by certain 
familiar rules. The intent of the legislature is 
"derived from the plain, ordinary and popular 
meaning of statutory language." Whalen v. Whalerz, 
490 N.W.2d 276, 280 (S.D.1992). Statutes are to be 
read in pari materia. m s o n  v. Tobin, 367 N.W.2d 
757 (S.D.1985). It is presumed that the legislature 
intended provisions of an act to be consistent and 
harmonious. State v. Chanev. 261 N.W.2d 674 
(S.D.1978). It is also presumed that the legislature 
did not intend an absurd or unreasonable result. 
Auulications o f  Black Hills Poiver and Li.qht Co., 298 
N.W.2d 799 (S.D.1980). 

""15 In 1975 the legislature enacted the "South 
Dakota Territorial Integrity Act1' (Act), now codified 
at Chapter 49-34A. The policy underlying the Act 
was "elimination of duplication and wasteful 
spending in all segments of the electric utility 
industry." Matter o f  Certain Territorial Elec. 

Boundaries (Mitchell Areal, 281 N.W.2d 65, 70 
(S.D. 1979). To accomplish that end, exclusive 
territories designated "assigned service areas," were 
established for each utility. See Matter o f  Clav- 
Union Elec. Coru., 300 N.W.2d 58, 60 (S.D.1980). 
To ensure the integrity of a territory, the legislature 
granted each utility the exclusive right to "provide 
electric service at retail ... to each and every present 
and future customer in its assigned service area." 
SDCL 49-34A-42. 

"928 ""16 The Act contains several provisions 
whereby electrical consumers may have their 
provider changed. SDCL 49-34A-38 through 49- 
34A-59. Reference is made to these provisions as 
establishing assigned service areas within which the 
new provider has exclusive service rights at SDCL 
49-34A-l(1) and SDCL 49-34A-42. SDCL 49-34A- 
1(1') defines "assigned service area" as "the 
geographical area in which the boundaries are 
established as provided in 4 6 49-34A-42 to 49-34A- 
44, inclusive, and j d - 49-34A-48 to 49-34A-59, 
inclusive." (emphasis added) The last paragraph of 
SDCL 49-34A-42, the "exclusive right" provision of 
the Act, states that "The commission shall have the 
jurisdiction to enforce the assigned service areas 
established by 4 6 49-34A-42 to 49-34A-44, 
inclusive, and j 49-34A-48 to 49-34A-59, 
inclusive. " (emphasis added) 

""17 In 1977 Hub City's predecessor availed itself 
of one of these provisions, SDCL 49-34A-56. It 
elected to seek authorization from the PUC to receive 
electric service from NEC rather than NWPS, the 
utility within whose assigned service area it would 
have been located. SDCL 49-34A-56 provides: 

Notwithstanding the establishment of assigned 
service areas for electric utilities provided for in 4 
3 49-34A-43 and 49-34A-44, new customers at 
new locations which develop after March 21, 1975, 
located outside municipalities as the boundaries 
thereof existed on March 21, 1975, and who 
require electric service with a contracted minimum 
demand of two thousand kilowatts or more shall 
not be obligated to take electric service from the 
electric utility having the assigned service area 
where the customer is located if, after notice and 
hearing, the public utilities commission so 
determines after consideration of the following 
factors: 
(1) The electric service requirements of the load to 
be served; 
(2) The availability of an adequate power supply; 
(3) The development or improvement of the 
electric system of the utility seeking to provide the 
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electric service, including the economic factors 
relating thereto; 
(4) The proximity of adequate facilities from which 
electric service of the type required may be 
delivered; 
(5) The preference of the customer; 
(6) Any and all pertinent factors affecting the 
ability of the utility to furnish adequate electric 
service to fulfill customers' requirements. 

**I8 The PUC and NWPS focus on this statute 
and suggest that after NEC was assigned and service 
extended, Division and its successors retained a right 
to be assigned to the service area of NWPS upon the 
PUC's determination of changed circumstances. We 
disagree. 

**I9 By reading SDCL 49-34A-56 in pari rnateria 
with SDCL 49-34A-l(11 and SDCL 49-34A-42, it is 
clear that the PUC's action in 1977 established the 
Hub City location as part of the assigned service area 
of NEC. Concomitantly, NEC acquired the exclusive 
right to provide retail electric service at that location. 

**20 The "retained right" alluded to by the PUC and 
NWPS is illusive when reading SDCL 49-34A-56. 
There is no express language establishing such a right 
in the customer. Nor does that provision yield such 
a right when read in conjunction with other 
provisions of the Act. The plain language of the 
statute indicates the legislature intended it to do 
nothing more than provide a new large load customer 
at a new location an option to be exercised prior to 
receipt of service. The successful exercise of the 
option does not beget another option. 

**21 To subscribe to the "retained right" theory of 
the PUC and NWPS would be to ascribe an intent to 
the legislature contrary to the policy underlying the 
Act. The result: duplication of services and wasteful 
spending, the precise evils the Act was designed to 
avoid. In this case NEC lines would be stranded. 
NWPS would incur the expense of extending lines to 
the site. The change *929 would cost NWPS $5,400 
and waste NEC's capital investment of $80,065. 
Ultimately these costs would be passed on to the 
customers of the utilities. We do not believe the 
legislature intended such a result and decline to read 
SDCL 49-34A-56 in the manner suggested by the 
PUC and NWPS. 

**22 The PUC and NWPS also assert that the PUC 
may authorize a change in electrical providers 
pursuant to its implied powers where there is a 
change of circumstances. 

**23 This Court has recognized that the PUC 
has certain implied powers. In the Matter o f  
Northern States Power Co., 489 N.W.2d 365 
(S.D.1992). Where the legislature prescribes a 
standard of guidance for the administrative agency to 
follow, the necessary implied authority may also be 
delegated to the administrative agency to carry out 
the specific purposes prescribed and to exercise the 
appropriate administrative power to regulate and 
control. In re Aaalicatiorz o f  Kohlman, 263 N.W.2d 
674,678 (S.D. 1978). 

""24 The standard of guidance under SDCL 49-34A 
is the "elimination of duplication and wasteful 
spending in all segments of the electric utility 
industry." Matter o f  Certain Territorial Bozmdaries 
(Mitchell Area), 28 1 N.W.2d at 70. To that end, the 
legislature created a system of exclusive territories 
which could only be changed under certain specified 
conditions consistent with the intent of the Act. See 
SDCL 49-34A-48 through 59. 

**25 The PUC's declaratory ruling in this case 
falls outside the scope of its implied powers. First, 
the conditions which exist in this case are not in 
SDCL 49-34A as a basis for a change of provider. 
There is no provision for change of provider where 
there's been a change of ownership, or the customer 
changes its preference, or there's a load reduction, or 
where another utility offers a lower rate, or where a 
service agreement between a utility and a customer 
expires. Second, the PUC cannot show that 
permitting a change of providers for any of the 
forgoing reasons advances the purpose of the Act. As 
previously noted, the result is the opposite. 

**26 The circuit court is a f f i e d  on this issue. 

EXCESS AUTHORITY 

**I7 The second issue concerns whether the PUC 
exceeded its authority by interpreting and enforcing 
the electric service agreement between Hub City and 
NEC. 

**28 There are two types of electric utilities 
involved in this case. NEC is a rural electric 
cooperative. NWPS is a public utility. Chapter 49- 
34A provides that the PUC has different authority 
over each type of utility. A "public utility" is 
defined as: 

any person operating, maintaining or controlling in 
this state equipment or facilities for the purpose of 
providing gas or electric service to or for the public 
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in whole or in part, .... However, the term does not 
apply to an electric or gas utility owned by a 
municipality, political subdivision, or agency of the 
state of South Dakota or any other state or a rural 
electric cooperative as defined in 5 47-21-1 for the 
purposes of 4 Fj 49-34A-2 to 49-34A-4, inclusive, 
4 6 49-341-3-6 to 49-34A-41, inclusive, and 
34A-62[.] 

SDCL 49-34A- 1(12l(emphasis added). Therefore, 
while the PUC has authority over the NEC for 
determining whether its service is adequate or to 
make territorial assignments, it has no authority over 
NEC with regard to rates (SDCL 49-34A-6 to 49- 
34A-26, inclusive). NEC's agreement with its 
customer is one regarding the service provided and 
the rate. There is no allegation that the service is 
inadequate and the PUC has no authority to make any 
determination as to rates. The PUC based its ruling 
on the termination clause included in that agreement. 
This would appear to be a contract dispute between 
NEC and Hub City's successor in interest and clearly 
beyond the PUC's authority. 

jXJ **29 "While the expertise of the administrative 
agency is recognized, the agency *930 must lend 
credence to the guidelines established in the statutes." 
Matter o f  Certain Territorial Electric Bozlndaries 
(Mitchell Area), 281 N.W.2d at 69. See also Matter 
o f  Certain Telritorinl Elec. Bouizclaries (Aberdeen.), 
281 N.W.2d 72. 76 (S.D.1979); Williams Electric 
Co-op. v. Montana-Dakota Util. Co., 79 N.W.2d 508, 
5 17 (N.D.1956). The PUC's authority is outlined in 
Chapter 49-34A: 

The commission shall regulate to the extent 
provided in this chapter every public utility as 
defined herein. The commission may promulgate 
rules pursuant to chapter 1-26 in furtherance of the 
purposes of this chapter concerning: 
(1) Procedures and requirements for applications 
for rate and tariff changes; 
(2) Requirements for gas and electric utilities to 
maintain and make available to the public and the 
commission records and information; 
(3) Requirements and procedures regarding 
customer billings and meter readings; 
(4) Requirements regarding availability of meter 
tests; 
(5) Requirements regarding billing adjustments for 
meter errors; 
(6) Procedures and requirements for handling 
customer disputes and complaints; 
(7) Procedures and requirements regarding 
temporary service, changes in location of service 
and service interruptions; 

(8) Standards and procedures to ensure 
nondiscriminatory credit policies: 
(9) Procedures, requirements and record-keeping 
guidelines regarding deposit policies; 
(10) Procedure, requirements and record-keeping 
guidelines regarding customer refunds; 
(1 1) Policies for refusal of gas or electric service; 
(12) Policies for disconnection and transfer of gas 
and electric service; 
(13) Customer payment plans for delinquent bills; 
and 
(14) Requirements regarding advertising. 

SDCL 49-34A-4. Even though this statute only 
applies to the PUC's relationship with public utilities, 
not rural cooperatives, it does not include contract 
interpretation as an authority or power of the PUC. 

J91[10] **30 The PUC is not a court, and c m o t  
exercise purely judicial functions. Application of 
Dakota Transvortatioiz, Inc ,  67 S.D. 221, 291 N.W. 
589. 594 (1940). As the North Dakota Court has 
stated, 

As a general rule administrative agencies, boards, 
and commissions cannot consider, or adjudicate, 
contractual rights and obligations between parties. 
Hence they cannot pass on the validity of, or 
enforce, nor can administrative agencies, boards, or 
commissions change or annul contracts, except 
where they have been granted power by organic or 
valid statutory enactment to do so. 

Williams Elec. Coov.. 79 N.W.2d at 517. The PUC 
has exceeded its statutory authority by interpreting 
and enforcing the contract between a rural 
cooperative, NEC, and its customer. See In the 
Matter of the Auplication o f  City o f  White, 294 
N.W.2d 433 (S.D.19801 (holding that the PUC has no 
authority to determine the amount of compensation 
due an electric utility for service contracts). The 
circuit court is affirmed on this issue as well. 

""31 MILLER, C.J., and SABERS, AMUNDSON 
and KONENKAMP, JJ., concur. 

**32 TIMM, Circuit Judge, for GILBERTSON, J., 
disqualified. 

END OF DOCUMENT 
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C 
Supreme Court of South Dakota. 

In the Matter of the Petition for Declaratory Ruling 
Filed for CLAY-UNION 

ELECTRIC CORPORATION. 

No. 12919. 

Argued April 22,1980. 
Decided Dec. 30, 1980. 

The Public Utilities Commission awarded rural 
electric cooperative right to provide retail electric 
service to new aluminum plant. The Circuit Court, 
Sixth Judicial Circuit, Hughes County, Robert A. 
Miller, J., reversed declaratory ruling, and 
cooperative appealed. The Supreme Court, Young, 
Circuit Judge, held that under terms of contract 
between cooperative and another electric utility, 
which provided that each utility could continue to 
service existing structures and utilities, but that no 
new connections or hookups would be allowed in 
other utility's designated service area, aluminum plant 
was not existing structure nor outlet but was a new 
structure and a new outlet, and thus ruling that 
cooperative had right to provide retail electric service 
to aluminum plant was clearly erroneous. 

Trial court's order affirmed. 

West Headnotes 

U Administrative Law and Procedure -785 
15Ak785 Most Cited Cases 

U Administrative Law and Procedure -796 
15Ak796 Most Cited Cases 

In reviewing actions of any agency, it is duty of 
Supreme Court to decide whether law has been 
correctly applied and whether agency's findings are 
clearly erroneous. 

121 Administrative Law and Procedure -785 
15Ak785 Most Cited Cases 

In reviewing sufficiency of evidence, Supreme Court 
does not sit as trial de novo of agency but limits its 
review to whether fmdings and decision of agency 
are clearly erroneous. SDCL 1-26-36(5]. 

Electricity -8.1(4) 

145k8.1(4) Most Cited Cases 

Review by Supreme Court of declaratory ruling of 
Public Utilities Commission awarding rural electric 
cooperative right to provide retail electric service to 
aluminum plant was same as that conducted by 
circuit court without presumption of correctness as to 
the lower court's findings. 

Electricity -8.1(2.1) 
145k8.1(2.1) Most Cited Cases 

(Formerly 145k8.1(2)) 

Statutory protection of existing service rights is 
subordinate to legislative intent to allow electric 
utilities, with consent of Public Utilities Commission, 
to agree by contract to designated service areas and 
customers to be served. SDCL 49-34A-42. 

Electricity -8.1(3) 
145k8.1(3) Most Cited Cases 

Under terms of contract between rural electric 
cooperative and another public utility, which 
provided that each utility could continue to service 
existing structures located in other utility's designated 
exclusive area but could not make any new 
connections or hookups in such area, aluminum plant, 
which was located in designated exclusive service 
area of utility on property previously served by 
cooperative, and which required new service line, 
was not existing structure or outlet but was a new 
structure and a new outlet, and thus cooperative did 
not have right under parties' contract to provide retail 
electric service to pl&. SDCL 49-34i42, 49-34A- 
43,49-34A-44. - 
*59 Theodore J. Dolnev, Vermillion, and Vincent J. 

Protsch, Howard, for appellant clayknion Electric 
corp. 

Merle D. Lewis, Huron, for appellee Northwestern 
Public Service Co.; Alan D. Dietrich, Huron, on 
brief. 

Leo P. Flynn, Milbank, for amicus curiae S.D. Rural 
Electric Association. 

YOUNG, Circuit Judge. 

Tbis appeal arises from an order of the circuit court 
that reversed a declaratory ruling of the Public 
Utilities Commission (PUC) awarding Clay Union 
Electric Corporation (CUEC) the right to provide 
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retail electric service to Alumax Extrusions Inc. 
(Alumax) near Yankton, South Dakota. CUEC 
appeals from that order. We affirm. 

Appellant CUEC is a rural electric cooperative. 
Appellee Northwestern Public Service Company 
(NWPS) is an investor-owned electric utility. Both 
utilities provide electric service at retail in Yankton 
County, South Dakota. Prior to 1973, the parties 
were involved in several legal disputes concerning 
service rights to an area immediately east of the city 
of Yankton, South Dakota. Pursuant to a resolution of 
the South Dakota Electric Mediation Board, the 
utilities entered into an agreement establishing 
designated exclusive service areas within the 
disputed territory. Boundary delineation between 
these designated exclusive areas was established by 
maps and by legal description. Each utility was 
granted the right to continue to service "existing 
structures and outlets" but "no new connections or 
hookups" could be made *60 within the designated 
service areas of the other utility. 

In 1975, the South Dakota Legislature enacted 
SDCL ch. 49-34A, granting the PUC the authority to 
establish exclusive service areas for every utility 
throughout the state. SDCL 49-34A-4. These 
territorial boundaries could be established by the 
PUC in several ways. Under 49-34A-42 each electric 
utility had the exclusive right to provide electric 
service at retail Ifat each and every location where it 
is serving a customer as of March 21, 1975, and to 
each and every present and future customer in its 
assigned service area ...." The determination of the 
assigned service areas was set out in SDCL 49-34A- 
43 and SDCL 49-34A-44. Under SDCL 49-34A-43, - 
two methods for determination of the boundaries 
were possible. First, boundaries of assigned areas 
outside of incorporated municipalities, "shall be a 
line equidistant between the electric lines of adjacent 
electric utilities as they existed on March 21, 1975" 
subject to specific modifications due to either natural 
or physical barriers, to "contracts provided for in this 
section," or to orders entered before July 1, 1975, by 
the electric mediation board. The second method 
provided in SDCL 49-34A-43 is as follows: 

Contracts between electric utilities, which are 
executed on or before July 1, 1976, designating 
service areas and customers to be served by the 
electric utilities approved by the commission shall 
be valid and enforceable and shall be incorporated 
into the appropriate assigned service areas. The 
commission shall approve a contract if it finds that 
the contract will eliminate or avoid unnecessary 
duplication of facilities, will provide adequate 
electric service to all areas and customers affected 

and will promote the efficient and economical use 
and development of the electric systems of the 
contracting electric utilities. 

Finally, under SDCL 49-34A-44, guidelines are set 
out which enable the PUC to assign specific service 
areas in those territories in which service is 
intertwined. CUEC and NWPS chose the second 
method and renegotiated their 1973 agreement in 
which they had established exclusive service areas. 
The PUC, following the guidelines set out in SDCL 
49-3414-43, approved the 1975 contract. 

The 1973 agreement and the 1975 contract allow 
CUEC to continue to service the existing structures 
and outlets of the Foss farmhouse in Block 1 of Foss' 
2nd Addition, Yankton County, South Dakota, which 
is located within NWPS' designated exclusive area. 
CUEC continued to serve the farmhouse and later a 
trailer house located on this property. In October 
1978, Alumax purchased Block 1 and Block 2 of 
Foss' 2nd Addition, the latter of which is also located 
within NWPS' designated service area. The trailer 
and farmhouse were removed and an aluminum plant 
was constructed on this property. NWPS claimed 
that because this location was within its designated 
exclusive service area and because the aluminum 
plant constituted a new structure, a new outlet, and a 
new connection or hookup, it was entitled to service 
the plant. CUEC claimed that SDCL 49-34A-42 
gave it the authority to serve the entire location and 
not merely a customer. CUEC further claimed that it 
was continuing to serve an existing structure and 
outlet and that the Alumax plant was not a new 
connection or hookup. 

The PUC found in favor of CUEC, primarily on the 
basis that the language in SDCL 49-34A-42 states, 
"Each electric utility shall have the exclusive right to 
provide electric service at retail at each and every 
location where it is serving a customer as of March 
21, 1975, and to each and every present and future 
customer in its assigned service area ...." The PUC 
concluded that from the evidence presented a finding 
could be made that the Alumax plant site constituted 
the same location as the farmhouse and the trailer, 
and that CUEC's right to service the Alumax 
Extrusions facility at this location did not abrogate or 
violate the 1973 or 1975 agreements. 

111r21r3) In reviewing the actions of any agency it is 
our duty to decide whether the *61 law has been 
correctly applied and whether the agency's findings 
are clearly erroneous. South Dakota Public Utilities 
Commission v. Otter Tail, 291 N.W.2d 291 
fS.D.1980); Matter of Certain Territorial Elec. 
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Boundaries, Etc.. (Mitchell Area), 281 N.W.2d 65 
(S.D.1979). TFN*1 In reviewing the sufficiency of 
the evidence we do not sit as a trial de novo of the 
agency but limit our review to whether the findings 
and decision of that agency are clearly erroneous. 
SDCL 1-26-36(5); Huffman v. Bd. of Ed. of 
Mobridge Ind. Sch. Dist., Etc., 265 N.W.2d 262 
(S.D.1978). The review by this Court is the same as 
that conducted by the circuit court without a 
presumption of correctness as to the lower court's 
findings. South Dakota Public Utilities Commission 
v. Otter Tail, supra; Auplication of Mont.-Dak. Util. 
Co., Etc., 278 N.W.2d 189 (S.D.19791; Piuer v, 
Neighborhood Youth Corps, 90 S.D. 443, 241 
N.W.2d 868 (19761. 

We note that the "clearly erroneous" 
standard of review is applicable to this case 
inasmuch as the order in question was 
entered after July 1, 1978. See South 
Dakota Public Utilities Cornmission v. Otter 
Tail, supra, 29 1 N.W.2d at 293, n. 2. 

The PUC was presented with substantial evidence 
that the terms "structure," "outlet," "connection" and 
"hookup" had narrow and specific meanings within 
the field of utility services. The uncontradicted 
testimony of the expert witnesses overwhelmingly 
showed that the term "structure" related to a building 
or facility containing electrical utilization equipment; 
that "outlet" related to a point in the wiring systems; 
and that "connection" or "hookup" referred to the 
physical attachment of the wire service. The 
evidence also points to the fact that the electric 
service provided by CUEC to the farmhouse and 
trailer located in Block 1 of Foss' 2nd Addition, 
Yankton County, South Dakota, consisted of a single- 
phase, 240 volt electric service. Electric service that 
would be required by the Alumax plant is a 277-480 
volt, three-phase, four-wire service. For CUEC to 
provide such service, it would be necessary for the 
utility to construct a new service line to the Foss 2nd 
Addition on its nearest existing similar service line. 
At the minimum, such service would require 3,200 
feet of line to be constructed by CUEC to the Alumax 
plant. NWPS, however, has an existing three-phase 
distribution and transmission line approximately 300 
feet west of the proposed plant site. In addition, 
NWPS has four substations within close vicinity to 
the plant to provide such electric service. 

Notwithstanding the above-cited evidence, the PUC 
concluded as a "finding of fact" that: 

Clay-Union Electric Corporation's right to serve 

the Alumax Extrusions facility at a pre-March 21, 
1975 location does not abrogate or violate the 1973 
or 1975 agreements entered into by and between 
Northwestern Public Service Company and Clay- 
Union Electric Corporation. The Commission 
finds that on the basis of the expert testimony 
presented and the express terms of the 1973 
agreement above set forth, no violation thereof will 
occur by permitting Clay- Union Electric 
Corporation to provide permanent service to the 
Alumax Extrusions facili ty.... 

Reviewing the above evidence as a whole, this Court 
finds that the conclusion reached by the PUC is 
clearly erroneous in light of the entire evidence in the 
record. 

CUEC contends, however, that SDCL 49-34A-42 
and its predecessor, SDCL 49-41-7, reflect a 
legislative intent to protect exclusive service rights, 
not merely to a customer, but to a legally described 
area surrounding that customer. In particular, CUEC 
contends that the legislative change of the word 
"structures" in SDCL 49-41-7 to ''location" in SDCL 
49-34A-42 requires a more expansive interpretation 
of the reserved rights. As we recently discussed in 
Matter of Certain Territorial Elec. Boundaries, Etc., 
[Aberdeen Vicinitv). 281 N.W.2d 72 (S.D.1979L the 
legislative intent in enacting SDCL ch. 49-34A was 
to prevent this very type of service dispute by 
allocating each utility an exclusive franchise within 
specific boundaries. SDCL 49-34A-4. Such 
designation of boundaries is a necessary regulatory 
measure to which all new territories are subject. By 
the terms of this *62 statute the Legislature provided 
two specific types of protection. First, it assured that 
each utility would be granted all future service rights 
within its designated service area; and second, it 
protected individual service existing at the time the 
franchise was granted. 

In Matter of Certain Territorial Elec. Boundaries, 
Etc., (Aberdeen Vicinity), supra, we discussed the 
dichotomy which appeared in the statutory language 
of SDCL ch. 49-34A. 

Obviously, the PUC cannot set boundaries under 
guidelines of SDCL 49-34A- 44 without disrupting 
rights to serve customers that may have vested 
under SDCL 49-34A-42. It is our duty to reconcile 
any such apparent contradiction and to give effect, 
if possible, to all of the provisions under 
consideration, construing them together to make 
them harmonious and workable. North Central 
Investment Co. v. Vander Vorste. 81 S.D. 340. 135 
N.W.2d 23 (1965). This requires that the exclusive 
rights provision of SDCL 49-34A-42, as well as the 

Copr. O West 2002 No Claim to Orig. U.S. Govt. Works 



300 N.W.2d 58 
(Cite as: 300 N.W.2d 58) 

Page 5 

equidistant concept of SDCL 49-34A-43, must 
yield to a boundary determination according to the 
guidelines of SDCL 49-34A-44, whenever the PUC 
finds that the utilities' lines are intertwined. Id. at 
76. 

The protection of existing service rights in SDCL 
49-34A-42 is subordinate to the legislative intent to 
allow the utilities, with the consent of the PUC, to 
agree by contract to designated service areas and 
customers to be served. By the terms of the 1973 and 
1975 agreements, the parties contractually limited 
services within the designated area of the other to 
existing structures and outlets, and provided that 
there be no new connections or hookups within the 
designated area of the other. This agreement took 
away the right the utilities had under SDCL 49-34A- 
42 where they were allowed to serve present and 
future customers in the assigned service area. 

The contract between the parties is controlling in 
this case. The contract outlines the areas and the 
limitation of service, and the parties are bound by 
these limitations. Each utility could continue to 
service existing structures and utilities, but no new 
connections or hookups. Under the terms of the 
parties' agreement, Alumax is not an existing 
structure nor outlet but is a new structure and a new 
outlet. After construing the terms of this contract, we 
conclude that the PUC's decision was clearly 
erroneous and that the trial court's order reversing 
that decision should be affirmed. 

The order appealed from is affirmed. 

WOLLMAN, C. J., and HENDERSON and 
FOSKEIM, JJ., and WITEST, Circuit Judge, concur. 

YOUNG, Circuit Judge, sitting for DUNN, J., 
disqualified. 

WUEST, Circuit Judge, sitting for MORGAN, J., 
disqualified. 

END OF DOCUMENT 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) ORDER FOR AND NOTICE 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) OF HEARING AND ORDER 
DECLARATORY RULING REGARDING ) GRANTING INTERVENTION 
SERVICE TERRITORY RIGHTS CONCERNING ) 
BLACK HILLS POWER, INC. AND WEST ) EL02-003 
RIVER ELECTRIC ASSOCIATION, INC. ) 

On February 21, 2002, the South Dakota Public Utilities Commission 
("Commission") received a Petition for Declaratory Ruling from West River Electric 
Association, Inc. (WREA) requesting the Commission to make declaratory rulings as to: 
(i) whether Black Hills Power, Inc. (BHP) is rendering or has extended service within 
WREA's territory in violation of SDCL § 49-34A-42; and (ii) whether WREA has the right 
to provide future electrical service to the Rapid City Waste Water Treatment Facility (the 
sewer plant) located within WREA's assigned service area. 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 
49-34A-59 and ARSD 20: 10:01:34 and 20: 10:01:35. 

On February 25, 2002, WREA filed its agreement to an extension of the fifteen-day 
hearing requirement of SDCL 49-34A-59 to thirty (30) days, as provided in ARSD 
20: 10:01:35. The Commission originally scheduled the petition for hearing on March 21, 
2002. On March 7,2002, prior to formal order and notice of hearing, BHP filed a request 
to reschedule the hearing to which WREA had previously agreed. 

A hearing on WREA's Petition for Declaratory Ruling will accordingly be held on 
April 18, 2002, beginning at 1:00 p.m. CDT in Room 464 of the Capitol Building in Pierre, 
South Dakota: 

The deadline for intervention fixed by the Commission was March 15, 2002. On 
March 1 A ,  2002, BHP filed a Petition to Intervene, and the Commission considered BHP's 
Petition at its regular meeting on March 28, 2002. No one appeared in opposition to the 
Petition to Intervene. Finding that WREA, in its original filing, had requested that "the 
Commission formally serve BHP with a copy of the Petition at such time as the 
Commission may set the matter for hearing" and that the relief sought by WREA would 
obviously have a direct and immediate effect on BHP's pecuniary interest in continuing to 
provide electric service to the sewer plant, the Commission voted unanimously to grant 
intervention to BHP. 

In addition to the two questions set forth in the first paragraph above, the Petition 
further states that WREA "is entitled to a declaratory ruling that BHP has illegally extended 
its service within WREA's designated service area and that WREA is entitled to provide 
all future service to the sewer plant." The particular statutes and rules involved include 



SDCL 49-34A-42 through 49-34A-44, inclusive, and 49-34A-59 and ARSD 20: 10:01:34 
and 20: 1 0:01:35. 

The hearing will be an adversary proceeding conducted pursuant to SDCL Chapter 
1-26. All persons testifying will be subject to cross-examination. All parties have the right 
to be present and to be represented by an attorney. These rights and other due process 
rights will be forfeited if not exercised at the hearing. If you or your representative fail to 
appear at the time and place set for the hearing, the Final Decision will be based solely 
on the testimony and evidence provided, if any, during the hearing or a Final Decision may 
be issued by default pursuant to SDCL 1-26-20. After the hearing, the Commission will 
consider all evidence and testimony that was presented at the hearing. The Commission 
will then enter Findings of Fact, Conclusions of Law, and a Final Decision regarding this 
matter. As a result of this hearing, the Commission may determine: (i) whether WREA has 
the right to provide the service to the sewer plant installed by BHP in 1985 or 1986; (ii) 
whether such installation of service by BHP constituted an unlawful rendering or extension 
of service under SDCL 49-34A-42; and (iii) WREA's and BHP's respective rights to provide 
future electrical service to the sewer plant. The Commission's Final Decision may be 
appealed by the parties to the state Circuit Court and the state Supreme Court as provided 
by law. It is therefore 

ORDERED, that a hearing on this matter will be held on April 18, 2002, at 1:00 p.m. 
CDT in Room 464 of the Capitol Building in Pierre, South Dakota. It is further 

ORDERED, that the Petition to Intervene of Black Hills Power, Inc. is granted and 
that BHP is admitted as a party of record in this docket. 

Pursuant to the Americans with Disabilities Act, this hearing is being held in a 
physically accessible location. Please contact the Public Utilities Commission at 1-800- 
332-1 782 at least 48 hours prior to the hearing if you have special needs so arrangements 
can be made to accommodate you. 

Dated at Pierre, South Dakota, this J~ day of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 

By: 

Date: ?/!!;hz 
(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 
n 

ROBERT K. SAHR,  omm missioner 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) ORDER CANCELLING 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) HEARING 
DECLARATORY RULING REGARDING ) 
SERVICE TERRITORY RIGHTS CONCERNING ) EL02-003 
BLACK HILLS POWER, INC. AND WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. 1 

On February 21, 2002, the South Dakota Public Utilities Commission ("Commission") 
received a Petition for Declaratory Ruling from West River Electric Association, Inc. (WREA) 
requesting the Commission to make declaratory rulings a s  to: (i) whether Black Hills Power, Inc. 
(BHP) is rendering or has extended service within WREA's territory in violation of SDCL § 49-34A-42; 
and (ii) whether WREA has t h e  right to provide future electrical service to the Rapid City Waste 
Water Treatment Facility (the sewer plant) located within WREA's assigned service area. 

On February 25,2002, WREA filed its agreement to an extension of the fifteen-day hearing 
requirement of SDCL 49-34A-59 to thirty (30) days, a s  provided in ARSD 20:10:01:35. The 
Commission originally scheduled the petition for hearing on March 21, 2002. On March 7, 2002, 
prior to formal order and notice of hearing, BHP filed a request to reschedule the hearing to which 
WREA had previously agreed. On March 11, 2002, the Commission received a petition to intervene 
from BHP. At its regularly scheduled meeting on March 28, 2002, the Commission granted BHP's 
petition to intervene 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 49-34A-59 
and ARSD 20:10:01:34 and 20:10:01:35. 

By order dated April 4, 2002, a hearing was scheduled for April 18, 2002, beginning at 1.00 
p.m. CDT in Room 464 of the Capitol Building in Pierre, South Dakota. The parties have requested 
that the hearing be cancelled. It is therefore 

ORDERED, that the hearing scheduled for April 18, 2002, is cancelled and a new hearing 
shall be set at a later time. 

d Dated at Pierre, South Dakota, this 17 day of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 

Date: " .i//,7/hz 

(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

- . ,,- 
ROBERT K. SAHR, C%ommissioner 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) SECOND ORDER FOR AND 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) NOTICE OF HEARING 
DECLARATORY RULING REGARDING ) 
SERVICE TERRITORY RIGHTS CONCERNING ) EL02-003 
BLACK HILLS POWER, INC. AND WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. 1 

On February 21, 2002, the South Dakota Public Utilities Commission 
("Commission") received a Petition for Declaratory Ruling from West River Electric 
Association, Inc. (WREA) requesting the Commission to make declaratory rulings as to: 
(i) whether Black Hills Power, Inc. (BHP) is rendering or has extended service within 
WREA's territory in violation of SDCL § 49-34A-42; and (ii) whether WREA has the right 
to provide future electrical service to the Rapid City Waste Water Treatment Facility (the 
sewer plant) located within WREA's assigned service area. 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 
49-34A-59 and ARSD 20:10:01:34 and 20: 10:01:35. 

On February 25,2002, WREA filed its agreement to an extension of the fifteen-day 
hearing requirement of SDCL 49-34A-59 to thirty (30) days, as provided in ARSD 
20:10:01:35. The Commission originally scheduled the petition for hearing on March 21, 
2002. On March 7,2002, prior to formal order and notice of hearing, BHP filed a request 
to reschedule the hearing to which WREA had previously agreed. 

A hearing on WREA's Petition for Declaratory Ruling will accordingly be held on 
May 22, 2002, beginning at 9:00 a.m. CDT in Room 412 of the Capitol Building in Pierre, 
South Dakota. 

The deadline for intervention fixed by the Commission was March 15, 2002. On 
March 11, 2002, BHP filed a Petition to Intervene, and the Commission considered BHP's 
Petition at its regular meeting on March 28, 2002. No one appeared in opposition to the 
Petition to Intervene. Finding that WREA, in its original filing, had requested that "the 
Commission formally serve BHP with a copy of the Petition at such time as the 
Commission may set the matter for hearing" and that the relief sought by WREA would 
obviously have a direct and immediate effect on BHP's pecuniary interest in continuing to 
provide electric service to the sewer plant, the Commission voted unanimously to grant 
intervention to BHP. 

In addition to the two questions set forth in the first paragraph above, the Petition 
further states that WREA "is entitled to a declaratory ruling that BHP has illegally extended 
its service within WREA's designated service area and that WREA is entitled to provide 
all future service to the sewer plant." The particular statutes and rules involved include 



SDCL 49-34A-42 through 49-34A-44, inclusive, and 49-34A-59 and ARSD 20: 10:01:34 
and 20: 1 0:01:35. 

The hearing will be an adversary proceeding conducted pursuant to SDCL Chapter 
1-26. All persons testifying will be subject to cross-examination. All parties have the right 
to be present and to be represented by an attorney. These rights and other due process 
rights will be forfeited if not exercised at the hearing. If you or your representative fail to 
appear at the time and place set for the hearing, the Final Decision will be based solely 
on the testimony and evidence provided, if any, during the hearing or a Final Decision may 
be issued by default pursuant to SDCL 1-26-20. After the hearing, the Commission will 
consider all evidence and testimony that was presented at the hearing. The Commission 
will then enter Findings of Fact, Conclusions of Law, and a Final Decision regarding this 
matter. As a result of this hearing, the Commission may determine: (i) whether WREA has 
the right to provide the service to the sewer plant installed by BHP in 1985 or 1986; (ii) 
whether such installation of service by BHP constituted an unlawful rendering or extension 
of service under SDCL 49-34A-42; and (iii) WREA's and BHP's respective rights to provide 
future electrical service to the sewer plant. The Commission's Final Decision may be 
appealed by the parties to the state Circuit Court and the state Supreme Court as provided 
by law. It is therefore 

ORDERED, that a hearing on this matter will be held on May 22, 2002, at 9:00 a.m. 
CDT in Room 412 of the Capitol Building in Pierre, South Dakota. It is further 

Pursuant to the Americans with Disabilities Act, this hearing is being held in a 
physically accessible location. Please contact the Public Utilities Commission at 1-800- 
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements 
can be made to accommodate you. 

ZzJ Dated at Pierre, South Dakota, this / 7 day of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 
addressed egvelopes, with charges prepaid thereon. 

By: 

(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

ROBERT K.'SAHR, Commissioner 
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May 9,2002 

Vls. Debra Elofson 
Executive Director 
Public Utilities Commission 
500 East Capitol 
Pierre, SD 57501 

CEI 

SOUTH DAKOTA PUBLIC 
UPl LlTES COMMISSION 

Re: West River Electric Association, h c .  -Petition 
Black Hills Power, Inc. - Petition 

Dear Ms. Elofson: 

Enclosed please find the original and ten (10) copies of the following 
documents which we are submitting to you for the scheduled hearing involving 
West River Electric Association, Inc., and Black Hills Power, Inc., on Thursday, 
May 22nd at 9:00 a.m.: 

1. Joint Stipulation of Facts; 

2 .  West River Electric Association, Inc.'s Additional Proposed 
Findings of Fact; 

3. Blaclc Hill Power, Inc.'s Additional Proposed Findings of Fact; 

4. Eleven copies of Exhibit Books that the parties plan on referring .to 
d~uing the testimony of various witnesses that will testify on May 22nd. We have 
stipulated to the foundation of each e h b i t  but, both parties reserve the right to 
state any other objections they may have to the exhibits; and 

5. Affidavit of Service. 

If you need any additional information froin either of the parties, I am 
a~lthorized to advise you that both sides will attempt to promptly provide 
whatever additional information you may deem necessary. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
MAY 1 0 2002 

OF THE STATE OF SOUTH DAKOTA SOUTH DAKOTA PUBLIC 
UTILITIES COfdMISSION 

IN THE MATTER OF THE PETITION OF 
WEST RIVER ELECTRIC ASSOCIATION, INC. 
FOR A DECLARATORY RULING REGARDING EL 02-003 
SERVICE TERRITORY RIGHTS CONCERNING 1 
BLACK ILLS POWER, INC. AND WEST RIVER 
ELECTRIC ASSOCIATION, NC.  

WEST RIVER ELECTRIC ASSOCIATION, INC. 'S 
AND 

BLACK HILLS POWER, INCm'S 
JOINT SUBMITTAL OF STIPULATED FACTS 

Petitioner West River Electric Association, Inc. ("WREA"), and Intervenor Black 

Hills Power, Inc. ("BHP"), through their undersigned counsel, respectfully submit the 

following stipulated facts for consideration and resolution of the captioned matter by the 

South Dakota Public Utilities Commission ("PUC"). WREA and BHP hereby stipulate 

aid agree as follows: 

Stipulation 

1. On February 21,2002, WREA initiated this proceeding by properly filing 

and serving its Petition for a Declaratory Ruling ("Petition") pursuant to SDCL 81-26-15 

and ARSD 5 20:10:01:34. 

2. On March 8,2002, BHP properly filed and served a Petition to Intervene 

in this proceeding pursuant to SDCL 5 1-26-17.1 and ARSD 5 20: 10:Ol: l5:O2. 

3. The PUC has the authority and jurisdiction to render a decision as to the 

pending Petition. 

4. On March 28,2002, the PUC granted BHPYs Petition to Intervene. 



5. Prior to 'WREAys filing of the Petition, the parties conducted good-faith 

settlement discussions as to who should provide electrical service for the 19 87 expansion 

of the Rapid City Waste Water Treatment Plant ('Plant") and the anticipated future load 

growth at the Plant. The parties were unable to reach an agreement. 

6.  WREA is a cooperative, not for profit utility incorporated under the laws 

of the State of South Dakota and serves a PUC assigned service territory within South 

Dakota. BHP is a for profit utility corporation incorporated under the laws of the State of 

South Dakota and also serves a PUC assigned service territory within South Dakota. (See 

Exhibits 1 and 2 indicating partial service territory and SDCL 8 49-34A-44). 

7. The City of Rapid City ("City") has owned and operated a wastewater 

treatment plant ("Plant") whch is located w i t h  WREAys PUC assigned service 

territory. The Plant is located on a 40-acre parcel of property purchased by the City in 

1963. The City's planned expansion of the Plant will occur upon the same 40-acre parcel. 

The City owns an additional 80 acres of property located adjacent to the 40-acre parcel 

that the City pwcliased in 1973. (See Exhibits 3 ,4  and aerial map Exhibit 5). 

8. During the construction phase of the Plant in the mid-196OYs, WREA 

cons'aucted and provided 3-phase electrical service for the Plant up to approximately 

October, 1967 attached as Exhibit 6. 

9. The location of the electric line that is provided by BHP to serve the plant 

and the location of WREAys line which is available to serve the plant are shown on the 

attached Exhibit 7. 



10. BHP began providing electric service to the Plant in 1967 pursuant to a 

1967 city council resolution and a subsequent vote of the city residents at a special city 

election held on July 11, 1967. (See Exlibits 8 and 9). 

1 1. BHP provided electricity to the Plant prior to and on March 21, 1975. 

(See SDCL 49-34A-42). 

12. Pursuant to SDCL Ch. 34A-42, adopted in 1975 (the "1975 Territory 

Act"), the PUC established the boundaries of WREA's service territory in 1976 which 

included the land area upon which the Plant is located and the land area immediately 

surrounding the Plant. BHF' provides electrical service to the Plant as a customer of BHP 

because BHP provided the electricity to the Plant prior to and on March 2 1, 1975 (See 

SDCL 5 49-34~-42'). 

13. Pursuant to the 1975 Telritory Act, and the service territory the PUC 

established for WREA and BHP, WREA served customers located within BHPys service 

territory and BHP served customers located within WREA ' s service territory. 

14. There is no PUC approved agreement between BHP and WREA related to 

the service of the Plant's electricity requirements. 

15. BHP currently serves the entire Plant's electrical needs through two Large 

Demand C~lrtailable Service Agreements and the PUC's Order Approving Contracts with 

Deviations (Docket EL93-021). (See Exhibit 10) 

16. BHP currently serves the Plant's electrical load of approximately 570 

IVA. The city's proposed load growth at the Plant is anticipated to be 1,3 10 lcVA, for a 

total electrical load of approximately 1,880 1cVA. 

' Customers that were served by a utility prior to March 21, 1975 are sometimes colloquially referred to as 
"frozen" customers 01 accounts with reference to this statute. 

2 1 7 ' 9 '  



17. BHP currently serves the electrical needs of the Plant utilizing a primary 

distribution line connected to two transformers, and two electrical meters. 

18. The City prepared specifications and has received bids for construction of 

new facilities and expansion of the Plant. The City's expansion plans at the Plant will 

require that the serving utility add 4 new transformers and four meters to serve the present 

and future growth at the Plant. (See Exlxbit 11). 

19. BHP proposes to provide the additional load of the Plant through the 

utility's transformers and meters and the same primary distribution line that has served 

the Plant since 1967. 

20. WREA proposed to serve the additional load of the Plant through the 

utility's transfolmers and meters at the Plant as described in E h b i t  10. WREA is 

immediately adjacent to the Plant property with 3-phase electrical service and could 

provide the necessary electrical service to the Plant with a minimal amount of time and 

expense to incur. 

21. The location of existing, planned and the potential future service sites are 

identified in Exhibit 1 1 and described as follows: 

A. Service Number One. Service 1 to the Plant was installed and 

maintained by BHP beginning in 1967, when the Plant was completed. WREA has never 

challenged BHP's right to maintain this service. 

B. Service Number Two. Service 2 was installed in 1987 by BHP. 

BHP did not seek WREA's consent to install this service. 

C. Services Three through Five. Services 3 through 5 are the 

proposed service growth as indicated in City's specifications. Proposed Sellrice 3 will 



serve the new sludge handling buildmg. Service 4 will serve a new blower building, and 

Service 5 will seive a new administration building. 

D. Service Number Six. Sesvice 6 is a potential future service site at 

the Plant. 

22. Both WREA and BHP would stipulate to a post-hearing briefing schedule as 

deteiinined by the PUC. 

Dated this f L7 day of May 2002. 

BANGS, McCULLEN, BUTLER, 
c - 

FOYE & SIMMONS, U P  ,dm'' 
,..,. "2- ,& .' .a 

,...-. &YI,:T 4 .~/~*,;..=.~$* ,' 
j ),r;,f 4 .ysf 2 ,.jg;L$p$&T By: L-.. /.@? ' ~ . s c  ,;,. 

> 

Allen G. Nelson 
Gregoiy J. Erlandson 
Attorneys for West River Electric Association, Inc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
(605) 342-1040 

-& 
Dated this 9'- day of ~a~ 2002. 

BLACK KILLS CORPORATION 
A 

w Attonleys for Black Hills Power, Inc. 
P.O. Box 1400 
Rapid City, SD 57709-1400 
(605) 721-1700 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA MAY Ti 8 2002 

IN THE MATTER OF THE PETITION OF 
WEST RIVER ELECTRIC ASSOCIATION, INC. ) 
FOR A DECLARATORY RULING REGARDING EL 02-003 
SERVICE TERRITORY RIGHTS CONCERNING 1 
BLACK HILLS POWER, INC. AND WEST RIVER 
ELECTRIC ASSOCIATION, INC. 

WEST RIVER ELECTRIC ASSOCIATION, 1NC.S' 
ADDITIONAL PROPOSED FINDINGS OF PACT 

Petitioner West River Electric Association, Inc., ("WREA"), through their 

undersigned counsel, respectFully submit the following additional findings of facts for 

consideration and resolution of the captioned matter by the South Dakota Public Utilities 

Conmission ("PUC"), 

Additional Findings of Fact 

1. In December of 1975, a meeting was held with representatives of WREA, 

BHP, Butte Electric and Black Hills Electric Coop in attendance. The following 

agseement was reached by all parties: 

A. It is agreed that the utility now sesving a consumer in the territory 

certified to another utility shall continue to provide service as long as that service 

continues in the same general character. 

Increasing the capacity of the entrance to handle increased usage or an 

addition shall not be considered a change in character. Replacement of a present structure 

with one of like character shall also not be considered a change in character. 

B. The utilities certified to the territory shall have the option to sene 

any new service in that territory. 



C. In the event a building is placed on the territory boundary between 

two utilities the location of the service entrance shall determine the supplier. 

D. Where a utility has an underground service installed as of 

December 29, 1975, but does not have a connected consumer at the site -the utility 

owning the URD facility shall provide the service when it is requested. 

On July 12, 1977, at a later meeting with at least BHP and WREA it was agreed: 

A. Agreed at meeting with BHP where new service (meter) to be 

installed, utility with the territory has option of service (i.e. trailer court adding and new 

meters to be installed - utility servicing the territory puts in the new service) 

B. At a later meeting of the parties it was agreed that "where structure 

moved - service to moved building goes to utility servicing area of its new location. (See 

Exhibit 12). 

2. In 1984, the overall agreement with Black Hills Power was revised 

slightly. Paragraph 3 was revised to provide that a majority of the square footage of a 

building shall determine the power supplier. Paragraph 4 was added to cover a set of 

circunstances if one utility expanded their distribution system into the other utilities 

territoly by mutual agreement, then KWH'S would be exchanged. 

A footnote was inserted regarding the underground cable we had previously in 

Peaceful Pines Subdivision which we previously agreed to. (See Exhibit 13). 

3. Thereafter, BHP and WREA met on a regular basis (generally every two 

months) to discuss the issues that would arise between the two companies including those 

situations that would arise when the frozen accounts were going to expand or otherwise 

need additional electrical service. These meetings continued until the early 1990's and 



thereafter the parties have met on an "as needed basis". Most of the time when a fiozen 

account was going to expand or needed a new service installed the utility that was 

originally providing the service to the fiozen account would contact the utility whose 

territory included the frozen customer expanding or needing new service. This was all 

discussed and worked out pursuant to the agreement reached in December 1975 which 

was revised in 1984. (See Exhibit 12 and 13). 

4. Some of those instances included the discussion and agreements reached 

regarding the following frozen accounts: (See Exhibit 14) 

A. Leo's Mobile Home Cowt - Black Hawk (See Exhibit 15) 

This court is located in Black Hawk wlich WREA served as a frozen 

account under the 1975 territory act. Leo's subsequently decided to expand their mobile 

home cowt. At that time, BHP and WREA agreed that BHP had the right to serve the 

new acco~u~ts. Since BHP was going to serve the new load, WREA agreed to trade that 

part of Leo's Mobile Home Court which WREA previously served as a frozen account to 

BHP. 

B. Brooltdale Mobile Home Court - Rapid Valley (See Exhibit 16) 

Approximately in 1985, the Brooltdale Mobile Home Court decided to 

expand their mobile home corn. BHP had served the original part of the court which was 

in BHPYs territory assigned to them. The expansion of the court was adjacent to the 

original part but in WREA's assigned territory. After discussion with BHP, it was agreed 

that WREA had the right to serve the expansion of the existing court. 



C. Plainview Mobile Home Court -Box Elder (See Exhibit 17) 

In this case, BHP had been providing electrical service to Plainview as a 

frozen account located in WREA' s territory. Subsequently, BHP installed new services 

to 11 new Plainview lots without WREAYs knowledge. Sometime later, BHP personnel 

discovered what had happened and brought it to the attention of WREA. It was agreed 

that WREA would take over the new services and eventually trade for the balance of the 

mobile home co~zrt with BHP. 

D. Discount Lumber - Rapid Valley (See Exhibit 18) 

This was a frozen account of BHP located in WREA's assigned territory. 

In 1994, WREA received a letter from BHP requesting permission to install a new three- 

phase service at Discount Lumber. After reviewing the request, WREA decided to 

provide the service themselves. This new service was right next to the other Discount 

Lumber building accounts that were being served by BHP at that time. 

E. Sunnyside Mobile Home Court - Black Hawk (See E h b i t  19) 

WREA served the original mobile home court as a frozen account under 

the 1975 territoly law. In the mid-198OYs, they decided to expand their court. At the time 

BHP didn't have any facilities in the area, b~tt stated they had the right to serve the new 

accounts. BHP asked WREA to provide service to these new accounts until such time as 

BHP would be able to take them over. Eventually that did happen and WREA then 

traded the accounts that WREA had served since 1975 to BHP. 



F. Roths - Rapid Valley (See Exhibit 20) 

There are several accounts involved here. First, BHP served the Dave 

Roth residence as a frozen account in WREA territory prior to 1975. Second, BHP 

received a request fiom Hubert Roth to install service to a doublewide modular home. He 

was locating just southeast of Dave Roth's home but in WREA territory. BHP requested 

permission from WREA to serve this home whch WREA granted since WREA did not 

have a line in the immediate vicinity. After that Dave Roth requested service to an office 

and warehouse fiom BHP. Since the service was in WREA territory, BHP requested 

permission from WREA to serve it until such time that WREA would be in the area with 

their own line. WREA granted permission to BHP to serve it until WREA decided at a 

later date to talce over the accounts. 

G. Crow 1-90 Truckstop - Exit 6 1 & Interstate 90 (See Exhibit 2 1) 

BHP originally served this customer as a frozen account in WREA 

territory. Before this account was traded to WREA, Crow's 1-90 requested a new service 

to a sign near BHP's line. BHP requested permission to service this sign which WREA 

granted until such time as WREA would talce over the entire account. At a later date, 

WREA took over all of Crow 1-90 Trucltstop's need for electricity. 

H. Lakota Homes on North Haines Ave. - Rapid City (See Exhibit 22) 

WREA serves Lalcota Homes as a frozen account in BHPYs territory. In 

the early 1 99OYs, a new comnmunity hall was being planned at Lakota Homes. WREA 

informed BHP of the situation and wlde BHP stated that they had the right to serve it, 

from a practical standpoint, they said they couldn't serve it at that time. BHP gave 



WREA permission to serve the hall along with several repeater stations that Mid- 

Continent had installed in the Lakota Homes until BHP takes them over at a later date. 

I. Angel Brothers (See Exhibit 23) 

BHP served Angel Brothers in 1975 at the time the territory law was 

adopted. In May 1978, WREA noticed that another warehouse had been built on the 

property and contacted BHP. BHP agreed that it was WREAYs to serve. WREA decided 

that it was probably inconvenient at that time for WREA to serve so it was agreed that 

BHP would continue to serve the customer in WREA's territoiy until WREA decided to 

take over the account. 

5. DL~-ing the mid- l98OYs (approximately l987), BHP added a second service 

of electricity to the plant without consulting WREA or obtaining WREAYs consent. BHP 

did not consult the PUC or obtain the PUC's consent either. 

6.  In late 1998 or early 1999, WREA became aware of the second service 

BHP was providing to the plant and initially verified this with the City of Rapid City. 

Thereafter, WREA contacted BHP and challenged BHP's right to maintain the 1987 

second service at the Plant. WREA also stated its position that WREA should have been 

given the option to serve the plant 111 1987 when the second service was installed. BHP 

stated that it was entitled to continue to serve the plant for the service provided in 1987 

and any other new and increased load for the plant in the future. BHP further stated with 

regard to the December 1975 ag-eeinent: 

"The fact that WREA and BHP have established guidelines which have worked to 

the benefit of our companies and customers in certain instances in the past does not mean 

that we must blindly apply such guidelines in this instance." (See Exhibit 24) 



Dated this - day of May, 2002. 

BANGS, McCULLEN, BUTLFR, 

By: 
Allen G. Nelson 
Gregoiy J. Erlandson 
Attoiney for West River Electric Association, Inc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
(605) 342-1040 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

MAY 1 0 2002 

SOUTH DAKOTA PUBLIC 
IN THE MATTER OF THE PETITION OF 1 UPlLlPlES CQMM!SSIBN 
WEST RIVER ELECTRIC ASSOCIATION, INC. 1 
FOR A DECLARATORY RULING REGARDING 1 EL 02-003 
SERVICE TERRITORY RIGHTS CONCERNING ) 
BLACK ILLS POWER, INC. AND WEST RIVER 1 
ELECTRIC ASSOCIATION, INC. 1 

BLACK HILLS POWER, INC.'S 
ADDITIONAL PROPOSED FINDINGS OF FACT 

Intervenor Black Hills Power, Inc. ("BHP"), through its undersigned counsel, respectfully 

submits the following additional proposed findings facts for consideration and resolution of the 

captioned matter by the South Dakota Public Utilities Commission ("PUC"). 

Additional Findings of Fact 

1. The use of the Plant as a wastewater treatment facility has remained unchanged 

and will remain tlze same following the City's planned expansion. 

2. In the contiguous United States, the transmission of electricity takes place over a 

network or grid, which consists of a configuration of interconnected generation and transmission 

lines that cross state lines. WRJ3AYs electricity is currently transmitted over the grid commonly 

described as the '"astern Interconnection." BNP's electricity is transmitted over the grid 

commonly described as the "Westenl Ii~terconnection." 

3. BNP-generated electricity that currently serves the Customer is transmitted over 

the "Western Interconnection." WREA's proposed service of the Customer would occur over 

the "Eastern Interconnection." Electricity transmitted over the Western Interconnection and 

Eastern Interconnection are of different phases that cannot be directly interconnected. Thus, 

electricity delivered to the Customer by BHP and WREA may not currently be safely connected. 



Any service points that might be simultaneously served at the Plant could not be directly 

connected without causing injury to persons or property. 

4. Many South Dakota customers make use of the "electric heat" rate offered by 

several South Dakota utilities, including WREA. To effectuate this rate, a second electric meter 

is installed and, occasionally, additional service wiring and heating load are likewise installed. 

The separate meter is installed to measure the customer's electricity consumption dedicated to 

electric heat for billing pursuant to the applicable rate. 

5. A hypothetical owner of a duplex located in the service area of "Utility A," but 

served by "Utility By" may decide to expand the same building to create a four-plex. The 

expansion would commonly use additional electrical connection points and meters for the new 

Llnits. 

6. BHP reserves the right to raise and propose additional facts at the May 22,2002 

hearing in this matter. 

Dated this p d a y  of May 2002. 

BLACK HILLS CORPORATION 

P.O. Box 1400 
Rapid City, SD 57709-1400 
(605) 721-1700 



1. Map of PUC established boundaries for WREA and Black Hills Power 

2. Enlarged map of PUC established boundaries for WREA and Black Hills Power 

3. Deed to City of Rapid City regarding 40-acre tract dated March 5, 1965 

4. Deed to City of Rapid City regarding 80-acres dated January 3, 1973 

5. Map showing initial 40-acre tract and additional 80-acre tract purchased 
by the City of Rapid City 

6. (A-D) records showing hookup and disconnect of WREA electricity to Rapid City 
Sewer Plant - 

7. Map showing general location of WREA electric lines and Black Hills Power's 
electric lines in relation to the location of the Rapid City Sewer Plant 

8. (A & B) City Co~lncil records of May 15, 1967 which outlines the City of Rapid 
City's decision to take electricity from Black Hills Power 

9. (A & B) Records showing the City of Rapid City voters approving the proposal of 
Black Hills Power to fimush electrical service to the Rapid City Sewer Plant 

10. (A - 2CC) 2 Large Demand Curtailable Service Agreements and the PUC Order 
Approving Contracts with Deviations 

11. General Plans and Specifications for Construction of new facilities and expansion 
of the Rapid City Sewer Plant 

12. December 1975 agreement between WREA, BHP, Butte Electric and Black Hills 
Electric Cooperate 

13. Revisions in December 1975 agreement reached November 13, 1984 

14. Map showing general location of the fiozen accounts of BHP and WREA that 
required additional electric service subsequent to December 1975 

15. (A- I) Records regarding Leo's Mobile Home Court 

16. (A -D) Records regarding Brookdale Mobile Home Court 

17. (A - J) Records regarding Plainview Mobile Home Court 
I '\ 

18. (A - D) Records regarding Discount Lumber 



19. (A - F) Records regarding S~nnyside Mobile Home Court 

20. (A - G) Records regarding Roth property 

21. (A - D) Records regarding Crow 1-90 Truckstop 

22. (A - G) Records regarding Lakota Homes on North Haines Avenue 

23. (A - H) Records regarding Angel Brothers 

24. (A - I) Correspondence between WREA and BKP regarding the issues involved 
in t h s  Petition to the PUC 

25. (A-E) Miscellaneous records regarding meetings between WREA and BHP 
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11. m e  C i t y  A u d i t o r  and t h e  C i t y  T r e a s u r e r  a r e  a u t h o r i z e d  and  d l r e c t e d  t o  eurnLad - 
t o  t h e  p u r c h a s e r  o f  s a i d  bonds and t o  t h e  a t t o r n e y s  a p p r o v i n g  t h e  same c e r t i f i e d  c o p l e a  

, o E  a l l  p r o c e e d i n g s  and r e c o r d s  o f  t h e  c i t y  r e l a t i n g  t o  s a i d  bonds and t o  t h e  improve- . 1 
11 m e n t s  f i n a n c e d  t h e r e b y  and t o  t h e  r i g h t  and pover  o f  t h e  c L t y  t o  make s a i d  irnprovemencs 
; t o  l e v y  a s s e s s m e n t s  c h e r e E o r  and t o  i s s u e  saLd bonds and a l l  s a i d  c e r t i E i e d  c o p i e s  and 
 certificates s h a l l  be deemed r e p r e s e n t a t i o n s  o f  t h e  c i t y  a s  t o  t h e  f a c t s  t h e r e i n  s t a t e d .  

' ! ~ c t e s t  R .  R .  Lang 
.I 

ii C i t y  A u d i c o r  

Approved Henrv J. Baker 
Mayor 

!j 
The m o t i o n  f o r  t h e  a d o p t i o n  o f  t h e  f o r e g o i n g  r e s o l u t i o n  was s e c o n d e d  by Alderman - 

! ! S t .  P i e r r e  and  upon v o t e  b e i n g  t a k e n  t h e r e o n ,  t h e  f o l l o w i n g  v o t e d  i n  f a v o r  t h e r e o f :  
:!Rand, S t .  P i e r r e ,  S h o e n e r ,  Baumann, F e n n e r ,  Goodhope, H a r r i s o n ,  K i e s ,  L a r s o n  and t h e  :i 
': f o l l o w i n g  v o t e d  a g a i n s t  t h e  same: None, whereupon s a i d  r e s o l u t i o n  was d e c l a r e d  du ly  : 

p a s s e d  and a d o p t e d .  
I 'i 
I Mayor Baker  i n t r o d u c e d  a n  Ord inance  e n t i t l e d  "an  o r d i n a n c e  P r o v i d i n g  f o r  t h e  I/ 
/ / A c q u i s i t i o n  a n d  C o n s t r u c t i o n  o f  Automobile  P a r k i n g  Facilities and t h e  I s s u a n c e  and Sa le ! !  
! $ o f  Revenue Bonds t o  P r o v i d e  Funds T h e r e f o r  and P r o v i d i n g  Covenants  Eor  t h e  S e c u r i t y  o f  .I 
il . ,Such  Bonds". Upon m o t i o n  d u l y  made, seconded  and c a r r i e d ,  s a i d  O r d i n a n c e  was p laced  il 
] ion i t s  f i r s t  r e a d i n g  and  w a s  f u l l y  and d i s t i n c t l y  r e a d .  !I i 

il jl 4 Thereupon  s a i d  O r d i n a n c e  was d e c l a r e d  d u l y  . p a s s e d  upon i t s  f i r s t  r e a d i n g .  Upon I 
m o t i o n  d u l y  made ,  seconded  and c a r r i e d ,  t h e  m e e t i n g  was a d j o u r n e d  t o  J u n e  5 ,  1967 ,  a t  

' 7:30 o ' c l o c k  P.M., f o r  t h e  p u r p o s e  o f  g i v i n g  t h e  s e c o n d  r e a d i n g  t o  s a i d  O r d i n a n c e  and 1 11 a d o p t i n g  t h e  same.  : 
il 

I 

A n  o f f e r  f r o m  A l l i s o n - W i l l i a m s  Co. ,  t o  p u r c h a s e  l e g a l l y  i s s u e d  P a r k i n g  Revenue 
/ 1 Bonds f o r  p a r  a n d  a c c r u e d  i n ~ e r e s t  was r e a d  t o  t h e  C o u n c i l .  j \ !I , 
1 Upon m o t i o n  made by S h o e n e r ,  seconded  by Larson  and  c a r r i e d  by unanimous v o t e ,  t h e ;  
1 C o u n c i l  a c c e p t e d  t h e  o f f e r  and a u t h o r i z e d  t h e  Mayor a n d  C i t y  A u d i t o r  t o  e x e c u t e  t h e  
( s a m e  on  b e h a l f  of t h e  C i t y  o f  Rapid C i t y .  

/I 
1 Upon m o t i o n  made by K i e s ,  seconded  by S t .  P i e r r e  and c a r r i e d ,  t h e  C o u n c i l  approved 
!;a t r a i l e r  c o u r t  l i c e n s e  f o r  J e r r y  & Verna Burrow a t  602  E .  Water town S t r e e t ,  c o n d i t i o n e  
( t h a t  c o m p l i a n c e  w i t h  two i t e m s  o f  r e q u e s t  by t h e  I n s p e c t i o n  Depar tment  a r e  m e t .  i j 
I: 

Upon m o t i o n  made by K i e s ,  seconded  by Goodhope and c a r r i e d ,  t h e  C o u n c i l  l i c e n s e d  
i l ~ o b e r t  F r o e h l i c h  t o  o p e r a t e  5  i c e  c r e a m  v e n d i n g  m a c h i n e s .  

I 
I !I 

(1 Upon m o t i o n  made by K i e s ,  seconded  by Rand and c a r r i e d ,  t h e  C o u n c i l  l i c e n s e d  t h e  j 
I f o l l o w i n g  as a p p r e n t i c e  e l e c t r i c i a n s :  Gary Bloom, 513  S t .  James S t r e e t ;  J e r r y  Freeman, 
i' 

I ;I224 E a s t  S t .  J o e  S t r e e t ;  Bernard  P a c t s ,  520 E a s t  H a d i s o n  S t r e e t .  I 

. I 
I 1 Upon m o t i o n  made by Rand, seconded  by Baumann and c a r r i e d ,  t t i e  C o u n c i l  a u t h o r i z e d  

t o  s e l l  on  June 1 5 ,  1 9 6 7 ,  at  10:OO o ' c l o c k  A.M., abandoned  b i c y c l e s  

I 
by t h e  P o l i c e  Department;  and a u t h o r i z e d  t h e  C i t y  A u d i t o r  t o  p u b l i s h  

a l l  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  O r d i n a n c e  N o .  983. 

I n  a c c o r d a n c e  w i t h  t h e  recommendation o f  t h e  Water  & S e v e r  C o m m i t t e e ,  .Alderman S t .  
t h e  C i t y  a c c e p t  s e r v i c e  f rom Black H i l l s  Power & L i g h t  Co . ,  f o r  

I f u r n i s h i n g  power t o  t h e  new w a s t e  w a t e r  t r e a c m e n t  p l a n t  now u n d e r  c o n s t r u c t i o n .  

The m o t i o n  was s e c o n d e d  by Alderman Baumann. 

li Alderman S t .  P i e r r e  r e a d  a  l e t t e r  f rom t h e c i t y ' s  c o n s u l t i n g  e n g i n e e r ,  Kirkham, 
M i c h a e l  & P s s o c i a t e s ,  r e l a t i n g  t o  t h e  s t a t e m e n t  o f  s e r v i c e  from e a c h  p o t e n t i a l  s u p p l i e r /  
o f  p w e r  f o r  t h e  new w a s t e  v a t e r  t r e a t m e n t  p l a n t ,  w h i c h  s t a t e m e n t  was f i l e d .  1 :I 

0 1  
!I Alderman S t .  P i e r r ' e  a l s o  r e a d  t e l e g r a m s  from Alderman F r i t c s  and  A1 McDonald. il 

I Alderman Fenner  and W i l l i a m  Rensch, A t t o r n e y  f o r  Rapid C i t y  T a x p a y e r s  A s s ' n .  t h e n  

s p o k e  f n  s u p p o r t  o f  t h e  m u  i o n  t o  pos tpone .  

j 
! 
1 
I 

1 I A v o t e  was t a k e n  on t h e  rmcion t o  poztpone and t h e  mot ion  l o s t .  The v o t e  was 1 fa! . 

Alderman H a r r i s o n  moved t o  pos tpone  a c t i o n  t o  J u n e  5 ,  196.7, on s e l e c t i n g  a  power ! 
s u p p l i e r  t o  t h e  w a s t e  w a t e r  t r e a t m e n t  p l a n t  t o  a l low more t ime £or  r e s e a r c h  and t o  
b e t t e r  i n f o r m  t h e  p u b l i c .  The mot ion  was seconded by Alderman F e n n e r .  I 

I 
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and 7 a g a i n s t  pos t p o n l n g .  
! 

! DiscussLon was t h e n  had on S t .  P l e r r e ' s  o r i g i n a l  motLon. 

Alderman Kles  e x p l a i n e d  h i s  posFcLon f a v o r i n g  pover  Erom Black  H i l l s  Power 6: I 

Llghc  Co. il 
Alderman F e n n e r  g a v e  h i s  r e a s o n s  Eor f a v o r i n g  t h e  West R i v e r  E l e c t r i c  ~ s s ' n .  

i A l s o  h e a r d  f o r  R.E.A. power w e r e  Reuben D e u t s c h  and C h a r l e s  J o h n s o n ,  D i r e c t o r s ,  
! Louis  F r e i b e r g ,  At r rorney ,  Cone H u n t e r ,  Uanager ,  a l l  of o r  f o r  West R i v e r  E l e c t r i c  

~ s s ' n . ,  E v e r e t t  Weaver a n d  M r .  Mabon, r a t e  e x p e r t .  I 

Alderman Dewey H a r r i s o n  r e a d  a  p r e p a r e d  s t a t e m e n t  a s  co h i s  s t a n d  and  f i l e d  t h e  j I 
. same f o r  r e c o r d .  

j 
i 
Ii 

A f t e r  h e a r i n g  a l l  p e r s o n s ,  a  r o l l  c a l l  v o t e  was asked  f o r  and  t a k e n  on  S t .  P i e r ]  
motion w i t h  t h e  f o l l o w i n g  v o t i n g  Yes : Rand, S t .  P i e r r e ,  S h o e n e r ,  Baumann, Goodhope, 
K i e s ,  L a r s o n  and t h e  f o l l o w i n g  v o t e d  No: F e n c e r ,  H a r r i s o n .  The  m o t i o n  was d e c l a r e d  
t o  have c a r r i e d .  

I ( 

On m o t i o n  made by F e n n e r ,  s e c o n d e d  by S h o e n e r  and c a r r i e d ,  t h e  C i t y  E n g i n e e r  
' - was a u t h o r i z e d  t o  p r o c e e d  w i t h  r e p a i r  o f  t h o s e  downtown s i d e w a l k s  which  w e r e  i n c l u d e c  

i n  t h e  o r i g i n a l  n o t i c e  t o  r e p a i r  and  w h i c h  h a v e  n o t  y e t  been f i x e d .  

The f o l l o w i n g  w r i t t e n  r e s o l u t i o n  was i n ' t r o d u c e d ,  r e a d  by t h e  Mayor and  S t .  P i e r 1  
moved i t s  a d o p t i o n :  

R E S O L U T I O N  

WHEREAS, t h e  s t r u c t u r e s  l o c a t e d  on L o t s  2 0 ,  2 1 ,  and 22,  Block 118 ,  O r i g i n a l  
T w n s i t c ,  m e d  by D o n a l d  G e t c h e l l ,  d o  n o t  meet: the  minimum o c c u p a n c y  Code ,  a n d  

WHEREAS, by r e a s o n  o f  i n a d e q u a t e  m a i n t e n a n c e ,  d i l a p i d a t i o n  and abandonment ,  
t h e s e  s t r u c t u r e s  c o n s t i t u t e  a  f i r e  h a z a r d ,  a r e  a  h a z a r d  t o  p u b l i c  w e l f a r e ,  h e a l t h  
and s a f e t y  and a r e  h e r e b y  d e c l a r e d  t o  be  a  p u b l i c  n u i s a n c e ,  and 

WHEREAS, t h e  a b o v e  owner h a s  b e e n  o r d e r e d  t o  c o r r e c t  t h i s  P u b l i c  N u i s a n c e  and 
h a s  f a i l e d  t o  make t h e  n e c e s s a r y  c o r r e c t i o n s .  

NOW THEREFORE, BE I T  RESOLVED by t h e  Common C o u n c i l  q f  t h e  C i t y  o f  R a p i d  C i t y ,  
S o u t h  D a k o t a ,  t h a t  t h e  a b o v e  named p e r s o n  be p r o s e c u t e d  a s  a  v i o l a t o r  o f  t h e  Uniform 
B u i l d i n g  Code of  t h e  C i t y  of Rapid C i t y  and t h a t  t h e  B u i l d i n g  O f f i c i a l  be  i n s t r u c t e d  
t o  p r o c e e d  w i t h  t h e  n e c e s s a r y  c o r r e c t i o n s  and t h e  c o s t  t h e r e o f  b e  c h a r g e d  t o  t h e  o n e  
as  a  s p e c i a l  a s s e s s m e n t  o n  ' t h e  r e a l  e s t a t e  d e s c r i b e d ,  a l l  i n  a c c o r d a n c e  w i t h  t h e  
O r d i n a n c e  i n  s u c h  c a s e  made and p r o v i d e d .  

Common C o u n c i l  

A t t e s t :  

R. R .  L a n ~  
C i t y  A u d i t o r  

By Henry J. B a k e r  
Mayor 

(Seal).. 

The ua t i o n  was s e c o n d e d  by Rand and c a r r i e d  by unanimous v o t e .  

The f o l l o w i n g  b i l l s  h a v i n g  b e e n  a u d i c e d ,  i t  was m v e d  by S t .  P i e r r e  t o  a u t h o r i z e  
t h e  C i t y  A u d i t o r  t o  i s s u e  w a r r a n t s  drawn on t h e  p r o p e r  funds  i n  payment t h e r e o f :  

X & B Welding Supply  Co. 
Ace R a d i a t o r  Works . 
Aero S h e e t  M e t a l  Works 
Afco Tr im & Awning, I n c .  
Amstan S u p p l y  D i v i s i o n  
Assoc. Hosp. S e r v .  I n c .  
Dale B a r b e r  
Bean Bag X a r k e t  
Beckers Drug . 
B l r d s a l l  Sand & G r a v e l  Co. 

S u p p l i e s  
R e p a i r s  
Radio Box 
R e p a i r s  
P a r t s  
Group I n s u r a n c e  
A p p r a i s a l  Fee 
Food f o r  J a i l  
Projector Bulb 
C o n c r e t e  . /  fl 
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OFFICIAL PRCCEEDINGS OF i 
THE CCHHJN C O M I L  OF 

RAPLD C I N ,  SOUTH DAKOTA 
'i 
2 

The f o l l o w i n g  Aldermen were  p r e s e n t :  F r i t t s ,  Goodhope, K i e s  , L a r s o n ,  S t .  P i e r r e ,  
Shoener  and  t h e  f o l l w i n g  were  a b s e n t :  Barnam, F e n n e r ,  H a r r i s o n ,  Rand. 

j 
l 
1 
I 

Kenneth  K i e s ,  P r e s i d e n t  o f  t h e  C o u n c i l  p r e s i d e d  b e c a u s e  o f  t h e  a b s e n c e  o f  t h e  
Major .  

P u r s u a n t  t o  due  c a l l  and n o t i c e  t h e r e o f ,  a  s p e c i a l  m e e t i n g  o f  t h e  Common C o u n c i l  . 
o f  t h e  C i t y  o f  Rapid C i t y ,  S o u t h  Dako, ta ,  was h e l d  a t  t h e  M u n i c i p a l  B u i l d i n g  i n  s a i d  11 
C i t y  on F r i d a y ,  J u l y  1 4 ,  1967 ,  a t  4:'45 o ' c l o c k  P.M. 

The f o l l o w i n g  w r i t t e n  r e s o l u t i o n  was i n t r o d u c e d ,  r e a d  by t h e  C o u n c i l ' s  P r e s i d e n t  
and S t .  P i e r r e  moved i t s  a d o p t i o n :  

I ' 

RESOLUTION 
CANVASSING VOTE AT SPECIAL c I n  
ELECTION HELD ON JULY 11, 1967 

f i e  C i t y  A u d i t o r  p r e s e n t e d  t o  t h e  C o u n c i l  t h e  o f f i c i a l  r e t u r n s  o f  t h e  J u d g e s  and 
C l e r k s  o f  t h e  s p e c i a l  e l e c t i o n  h e l d  i n  and f o r  t h e  C i t y  on J u l y  14, 1967 ,  w h i c h  r e t u r n s  
were  d u l y  examined ,  c a n v a s s e d ,  approved  and o r d e r e d  p l a c e d  o n  f i l e .  

I1 AND WHEREAS, a t  s a i d  e l e c t i o n  t h e  t o t a l  number o f  v o t e s  c a s t .  upon t h e  q u e s t i o n  

I 
I 
! 

11 were  a s  f o l l o w s :  

MU, t h e r e  was h e l d  i n  t h e  C i t y  o f  Rapid C i t y ,   ouch D a k o t a ,  on Tuesday ,  t h e  
1 1 t h  day  o f  J u l y ,  1 9 6 7 ,  a  s p e c i a l  c i t y  e l e c t i o n  o f  s a i d  C i t y  o f  R a p i d  C i t y  f o r  t h e  
purpose  o f  v o t i n g  upon t h e  q u e s t i o n " S h a l 1  t h e  a c t i o n  o f  t h e  Common C o u n c i l  o f  May 1 5 ,  
1 9 6 7 ,  a c c e p t i n g  t h e  p r o p o s a l  o f  B l a c k  H i l l s  Power & L i g h t  C o . ,  t o  f u r n i s h  e l e c t r i c a l  

F o r  
Approva l  

s e r v i c e  t o  t h e  new.was te  t r e a t m e n t  p l a n t  be a p p r o v e d  o r  r e j e c t e d ? "  
i I 

A g a i n s  t 
A p p r o v a l  

9  8 
8 3  

1 7  7  
1 9 5  , 

20 1 

1 3  7  
8 6  

1 2 4  
8  7  

2 1 1  
176  
1 6 0  

1 2 6  
148  
1 9 5  
190  
20 2 

S p o i l e d  
B a l l 0  ts T o t a l  

Is t Ward, 1s t P r e c i n c t  
1st Ward, 2nd  P r e c i n c t  
1st Ward, 3 r d  P r e c i n c t  
1st Ward, 4 t h  P r e c i n c t  
1st  Ward, 5 t h  P r e c i n c t  

2nd Ward, Is t P r e c i n c t  
2nd Ward, 2nd P r e c i n c t  

3 r d  Ward, Is t P r e c i n c t  
3 r d  Ward, 2nd  P r e c i n c t  

4 t h  Ward, 1st P r e c i n c t  
4 t h  Ward, 2nd P r e c i n c t  
4 t h  Ward, 3 r d  P r e c i n c c  

5 t h  d a r d ,  1 s t  P r e c i n c t  
5 t h  Ward, 2nd P r e c i n c t  
5 t h  Ward, 3 r d  P r e c i n c t  
5 t h  Ward, 4 t h  P r e c i n c t  
5 t h  Uard, 5  t h  P r e c i n c t  . 



Approva l  Aporova l  B a l l o t s  To i a 1 
J ,G95 2 , 5 9 6  L L 6 ,  102 

N C U  THEREFORE, Be I t  R e s o l v e d  by che  Common C o u n c f l  o f  che  C i c y  o f  RapLd CLcy, 
S o u t h  D a k o t a ,  a s  f o l l o w s :  

The v o t e  on  t h e  p r o p o s i t i o n  "SHALL THE ACTION OF THE COHMON COWCIL OF !++..LAY 1 5 ,  
1967,  ACCEPTING THE PROPOSAL OF BLACK HILLS PWER AND LIGHT CO., TO FURNISH ELECTRICU 

i SERVICE TO THE NEW WASTE TREARiENT PLANT BE APPROVED OR RUECTU)?" b e i n g  3495 f o r  
a p p r o v a l  o f  che  C o m o n  ~ o u n c i l ' s  a c t L o n  and 2596 a g a i n s c  a p p r o v a l  o f  c h e  Cornnon 
C o u n c i l ' s  a c t i o n ,  t h e  a c t i o n  o f  t h e  Common C o u n c i l  o f  May 1 5 ,  1967 ,  a c c e p t i n g  che  
s e r v i c e  o f  B l a c k  H i l l s  Power & L i g h t  C o . ,  t o  f u r n i s h  e l e c t r i c i t y  t o  t h e  new w a s t e  
w a t e r  t r e a t m e n c  p l a n t  is h e r e b y  approved .  

Adopted a c  Rapid  C i t y ,  S o u t h  Dakota ,  on  J u l y  1 4 ,  1967.  

Approved Kenne th  J. K i e s  
P r e s i d e n t  o f  t h e  
Common Counci  1 

A t t e s t :  

R.R.  Lang 
C i t y  A u d i t o r  

( S e a l )  1 

The m o t i o n  f o r  t h e  a d o p t i o n  o f  t h e  f o r e g o i n g  r e s o l u t i o n  was s e c o n d e d  by L a r s o n  
and upon v o t e  b e i n g  t a k e n  t h e r e o n ,  t h e  f o l l o w i n g  v o t e d  i n  f a v o r  t h e r e o f :  F r i t t s ,  
Goodhope, K i e s ,  L a r s o n ,  S t .  P i e r r e ,  Shoener  a n d , t h e  f o l l o w i n g  v o t e d  a g a i n s t  t h e  same: 
None, whereupon s a i d  r e s o l u t i o n  w a s  d e c l a r e d  d u l y  p a s s e d  and a d o p t e d .  

The f o l l o w i n g  e l e c t i o n  b i l l s  were  p r e s e n t e d :  

F i r s t  Ward $380.00 
Second Ward 156 .OO 
T h i r d  Ward 146.00 
F o u r t h  Ward 222.00 
F i f t h  Ward 383:OO 

T o t a l :  $ 1 , 2 8 7 . 0 0  

I t  was moved by L a r s o n  t o  p a y  t h e  e l e c t i o n  b i l l s .  The m o t i o n  was s e c o n d e d  by 
Shoener  and upon v o t e  b e i n g  t a k e n  t h e r e o n ,  t h e  f o l l o w i n g  v o t e d  i n  f a v o r  t h e r e o f :  
F r i t t s ,  Goodhope, K i e s ,  L a r s o n ,  S t .  P i e r r e ,  Shoener  and t h e  f o l l o w i n g  v o t e d  a g a i n s t  
t h e  same: None, whereupon  t h e  m o t i o n  was d e c l a r e d  t o  have  c a r r i e d .  

C i t y  E n g i n e e r  Swanson p r e s e n t e d  Change Order  No. 1 t o  t h e  c o n t r a c t  w i t h  North-  
w e s t e r n  E n g i n e e r i n g  C o . ,  f o r  c o n s t r u c t i n g  S t r e e t  Tmprovements Nos. 148-149-150-151. 
The c h a n g e  o r d e r  p r o v i d e s  f o r  c h a n g i n g  t h e  s e a l  c o a t  f rom c h i p s  t o  s l u r r y  s e a l ,  a t  
no c h a n g e  i n ,  c o s t .  

I t  was moved by S h o e n e r  t o  a p p r o v e  t h e  change  o r d e r  and t o  a u t h o r i z e  t h e  Mayor 
and C i t y  A u d i t o r  t o  e x e c u t e  s a i d  change  order:-on b e h a l f  o f  t h e  C i t y  o f  Rapid  C i t y .  

The m o t i o n  was s e c o n d e d  by  F r i t t s  and c a r r i e d  by unanimous v o t e .  

Upon mocion made by S h o e n e r ,  seconded  by Larson  and c a r  
a d j  o u r n e d .  

A t c e s c :  /r3~,&li6 
C i e y  ' ~ 4  c o r  

( S e a l )  



OF THE STATE OF SOUTH DAKOTA 

IiV THE MATTER OF THE APPLICATION ) ORDER AF'PROVING 
OF BLACK HELS POWER AND LIGHT ) CONTRACTS WrrH 
COMPANY FOB APPROVAL OF PROPOSED ) DEWT3ONS 
SERVICE AGEEEMENTS WITH W I D  ) 
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On July 19,1993, Black Hills Power and Light Company (BHPBL) filed with the Public Utilities 
Commission (Commission) two (2) Large Demand C.urtailable (LDC) service agreements with the City 
of Rapid City and the,Third Revised Sheet No. 1 for Section No. 4 of BHP&L's tariff(Summary List 
of Contracts with Deviation). According to BH P&L, ~ $ j ~ C e e r n E f i W O ~ I W S e @ & e a W n t  
~ a r ~ ~ ~ ~ - r ~ ~ ~ ~ w & ~ m m B ~ o t ; ~ m n t i m ~ b ~ ~ ~ ~ $ ~ & g ~ j &  - .--- ,--.-.HA-- - 
~ ~ ~ - & ~ 3 1 d ~ r i ~ g b ~ - % - ~ ~ ~ i $ : i  BHP&L requested that the   om mission approve these 
contracb with deviations . . with an. effectiveriate'of June 1, 1993. 

F '  C 

r . , 2- 

At its regularly schedu'led ~ u ~ u s t  3 ,  1993, meeting, the Commission considered BHP&L'S 
request for approval of the contracts with deviations and the associated tariff change. %%%%3'0~ 

& ~ ~ & ~ E ! E @ ~ P J O _ : M ~ ~ ~ ~ ,  . .  .. . . 

The Commission finds that it has jurisdiction overthis matter pursuant to SDCL Chapter 49: 
34A, specifically, 49-34A-4, 49-34A-6, 49-34A-8 and.49-34A-10. Further, the Commission finds that 
BHPGL'S proposed 'briff revision isboth just and re&onable and shall be'approved. As the 
Commission's final decision in this matter, it is therefore 

ORDERED; that BHP&L's tariff revision regarding the service agreements (contracts. with 
deviations) between BHP&L and Rapid City is hereby approved; and it is 

FURTHER ORDERED, that this tariff revision shall be effective for services rendered on and 
after June 1,1993, and it is 

Dated at Pierre, South Dakota, this / 7 %fay of August, 1993. 

CERTiFICATE OF SERVICE 
The undersigned hereby certiGes that this 

document has been served today upon all parties 
of record in this docket, as listed on the docket 
service list, by facsimile or by first class mail, in( 
properly addressed envelopes, with charges 

Date: 8 / / 7 / 9 3  

(OFFICIAL SEAL) 



Account Number 1.09.4181480.03 
Con t r ac t  N O .  J043A . 
E f f e c t i v e  Date: 

June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

T h i s  Large  Demand C u r t a i l a b l e  Se rv i ce  Agreement 

( tfAgreement")  is e n t e r e d  i n t o  t h i s  . - 7% day of J u f l e  I 

1 9 9 3 ,  by and between Black Hi1ls;Power and L i g h t  Company ("Black 

H i l l s t t )  and t h e  C i t y  o f  Rapid C i t y  ( f lCustomerl l ) .  

1. PURCHASE AND SALE O F  CURTAILABLE ELECTRIC ENERGY. 

Black H i l l s  s h a l l  s,upply and Customer s h a l l  t a k e  a l l  

e lec t r i c  power and energy  r e q u i r e d  f o r  i t s  was t e  wate r  t r e a t m e n t  

o p e r a t i o n  l o c a t e d  i n  Pennington County, South  Dakota, 6200 

Anderson Road, Rapid C i t y ,  South  Dakota, (New Facility - East) 

e x c e p t  t o  t h e  

e x t e n t  t h a t  Black H i l l s  s h a l l  be e n t i t l e d  t o  c u r t a i l  a  supp ly  o f  

e lec t r ic  power and energy  a s  se t  f o r t h  i n  t h i s  Agreement and t h e  

t a r i f f  f i l e d  w i th  t h e  South  Dakota Pub l i c  U t i l i t i e s  Commission, 

a t  which t i m e  customer s h a l l  c u r t a i l  and /or  g e n e r a t e  e lect r ic  

power and energy r e q u i r e d  t o  meet i t s  needs.  

2 .  NATURE O F  SERVICE. 

Such power and energy d e l i v e r e d  by Black H i l l s  s h a l l  be  

t h r e e  phase ,  a l t e r n a t i n g  c u r r e n t ,  approximately 6 0  c y c l e s  a t  a  

nominal phase t o  phase  v o l t a g e  of 480 v o l t s .  

3 .  CURTAILABLE SERVICE. 

The e l e c t r i c  power and energy suppl ied  by Black H i l l s  t o  

Customer s h a l l  be on a  c u r t a i l a b l e  b a s i s .  Black H i l l s  h a s  f i l e d  

wi th  and r ece ived  approva l  from t h e  South Dakota P u b l i c  U t i l i t i e s  



 omm mission, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer 'has elected notice'option A with the corresponding 

~urtailable.Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service Capacity or pay the penalty within the rate upon 10 

minutes notice. All references to "a year" in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with this Agreement. 

4. CUSTOMER'S EOUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

, other customer. 

4 . 2  Generatinq Equipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 

2 



power and energy, if any, sufficient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during--those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes~of providing generation of electric 

power and energy in the 'event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hills' distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

1 responsibility to test and/or inspect Customerrs equipment used 

1 for purposes of providing generation and Customer acknowledges 

and hereby releases Black ~ills'from any responsibility for any 

1 failures in Customer's electric facilities, machinery and/or 

apparatus. 

1 4.5 Testinq and Maintenance of Equipment. Testing shall be 

H in compliance with the generator manufacturer's recommended full 

load exercising time frame for such equipment, or Customer's 



s tandard  opera t ion  procedure f o r  such equipment, whichever is  - 

g r e a t e r .  Customer s h a l l  endeavor t o  coordina te  i ts  maintenance 

of such equipment t o  ensure  t h a t  t h e  same occurs  dur ing  off  peak 

per iods  f o r  Black H i l l s .  Customer s h a l l  be s o l e l y  r e s p o n s i b l e  

f o r  t h e  maintenance of i t s  generat ing equipment. 

5 .  RATES. 

Black H i l l s  s h a l l  b i l l  and customer s h a l l  pay f o r  a l l  

e l e c t r i c  power and energy suppl ied hereunder a t  t h e  r a t e s  and 

charges due and payable pursuant t o  t h e  Black H i l l s f  e l e c t r i c  

Rate No. LDC-1. Customer understands t h a t  t h e  i n i t i a l  r a t e s  and 

terms s e t  f o r t h  i n  t h i s  c o n t r a c t  i n  Rate No. L D C - 1  may be r e v i s e d  

by Black H i l l s  from t ime t o  t ime. Customer agrees  t h a t  i f  Black 

H i l l s  should during t h e  term of t h i s  c o n t r a c t  r e v i s e  o r  e l imina te  

any such r a t e s  o r  terms as  s e t  f o r t h  i n  Rate No. LDC-1 t h a t  such 

changes o r  r e v i s i o n s  s h a l l  be appl icable  t o  Customer f o r  t h e  

balance of t h e  term of t h i s  Agreement. Customer acknowledges 

t h a t  i t s  r a t e  a s  set f o r t h  within Rate No. LDC-1 is s u b j e c t  t o  

a l l  terms and condi t ions  of Rate No. LDC-1 except  a s  modified by 

t h i s  Agreement and/or  those  terms s e t  f o r t h  i n  t h e  Contrac t  of 

Deviation a t tached a s  Exhibi t  2. The r a t e  i s  s u b j e c t  t o  r e v i s i o n  

by t h e  South Dakota Publ ic  ~ t i l r t i e s  Commission, but  t h e  r a t e  

s h a l l  not  be e l iminated  during t h e  duration of t h i s  c o n t r a c t .  

6 .  NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black H i l l s  s h a l l  endeavor t o  maintain adequate and 



necessary rights to inspect, repair, 

additional facilities as necessary. 
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otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to Customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential daGages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

remove, or construct 

1 



9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying Customer's property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable.attorneyls fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtailment, Customer shall reduce its 

electric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assicmment . Customery- may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 



t e lkphone ,  s h a l l  be  i n  w r i t i n g  gen t  t o  each p a r t y  t o  t h i s  

Agreement a t  t h e i r  r e s p e c t i v e  add res s  below: 

Black H i l l s  Power and L i g h t  Company 
A t t e n t i o n :  R a t e  Department 
6 2 5  Ninth S t r e e t  ' 

P. 0 .  B o x  1400 
Rapid C i t y ,  SD 57709 

C i ty  of Rapid C i t y  
300 S i x t h  S t r e e t  
Rapid C i t y ,  SD 57701 

12.3 E n t i r e  Aqreement and Modi f ica t ion .  This  Agreement 

c o n s t i t u t e s  t h e  e n t i r e  agreement between t h e  p a r t i e s  and may be 

amended only by w r i t t e n  agreement p rope r ly  executed by both 

p a r t i e s .  

I N  WITNESS WHEREOF, t h e  p a r t i e s  h e r e t o  have s e t  t h e i r  hands  

t h e  d a t e  and y e a r  f i r s t  w r i t t e n  above. 

BLACK HILLS POWER AND LIGHT 
COMPANY , 

BY 
~ v e r e t t  E. Hoyt, %,hident  

and ch i e f  ~ p e r a t i u g  o f f i c e r  

CZTY OF RAPID C I T Y  



E X H I B I T  1 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY SECTION NO, 3~ 
'ID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) PATE NO. LDC-1 
Page 1 of 5 

At points ;on the Company7 s existing secondary distribution 
lines supplied. by its interconnected transmission system. 

APPLICABLE 

At the cus tomer7 s election, to any ~&eral Senice - Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options : 

Minimum Prior Minimum Maximum 
Notification Curtailment Lenqth Curtai]ment Lenqth 

Option A None 6 hours 
Option B 1 hour 6 hours 
Option C 4 hours 6 hours 

16 hours 
16 hours 
16 hours 

Service is by Large Demand Curtailable Service Agreement only. 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

ZHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location of 
the customer. 

NET MONTHLY BILL 

Rate 

Capacity Charqe 
$ 9 . 2 5  per kVA of Billing Capacity 

Enerqy Charqe 
All usage at 3.44 per kWn 

PTE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 

a. J& and After September 9. 1992 
ISSUED BY.: 

Kyle D. White 
Rates and ,.Regulatory Affairs 



PUBLIC UTILITIES COMMISSION O F  SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

.LLING CODES 22 ,  2 8 ,  3 2 ,  and 38  

SECTION NO. 3 A  
SECOND REVISED 'SHEET NO. 1 3  

REPLACES FIRST REVISED SHEXT NO. 13-- 

.- 

LARGE DEMAND CURTAILABLE SERVICE RATE NO - LDC-1 
(continued) Page 2 of  5 

Minimum 
The Capaci ty  Charge less Curtai lable  Load Credi t  

C u r t a i l a b l e  Load Credi t  

The monthly b i l l  s h a l l  be reduced according t o  t h e  fol lowing 
schedule  f o r  t h e .  excess,  i f  any; t h a t  B i l l i n g  Capacity exceeds 
Finn  S e r v i c e  Capacity. 

P e n a l t y  f o r  Non-Compliance 

I f  a t  any t i m e  a customer f a i l s  t o  c u r t a i l  a s  requested by t h e  
company; a pena l ty  equal t o  f i v e  (5)  times the  Capacity Charge 
p e r  kVA f o r  t h e  maximum difference i n  kW t h a t  t h e  maximum l o a d  
dur ing  any cur ta i lment  period within the b i l l i n g  pe r iod  
exceeds t h e  Firm Service CSpacity- I f  more than one 
cur t a i lmen t  occurs during a b i l l i n g  period and t h e  customer 
f u l l y  complies with a t  l e a s t  one curtai3ment reques t  and does 
not f u l l y  comply with . a t  l e a s t  one other. cur ta i lment  request, 
t h e  p e n a l t y  f o r  non-cornpliance..will be..reduced by mul t ip ly ing  
i t  by t h e  propor t ion  of, the. t o t a l  number of cur ta i lments  w i t h  
which t h e  customer' f a i l e d  t o  comply f u l l y  t o  the  number of 
cur ta i lments '  ordered. 

DETERMINATION O F  BILLING CAPACITY 

The B i l l i n g  Capacity i n  any month s h a l l  be the  h i g h e s t  of t h e  
following: 

a -  The kilovolt-ampere (kVA)- load during the f i f t e e n -  
minute per iod of maximum ' i s e  during the b i l l i n g  per iod;  
o r  

b -  Eighty percent  ( 8 0 % )  of the highest  B i l l ing  Capacity i n  
any of the  preceding eleven (11) months; o r  

c. The Firm Service Capacity. 

DATE F I L E D :  September 3.0, 1 9 9 2  EFFECTIVE DATE: For Service Rendered On 
and After  September 9 ,  1 9 9 2  

ISSUED BY: 
Kyle D .  White 

Regulatory Affa i rs  



PUBLIC U T I L I T I E S  C O m I S S I O N  OF SOUTH DAKOTA 

BLACK HILLS  POWER AND LIGHT COMPANY SECTION NO. 3A 
P fi P I D  CITY,  SOUTH DAKOTA SECOND REVIS* .SHEET NO. 1 4  

REPLACES FIRST REVISED ' SHEET NO. 1 4  
1 biLLING CODES 22, 28, 32, AND 38 

-- 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

RATE No. LDC-1 
Page 3 of 5 

?IRM SERVICE CAPACITY 

SUBSTATION OWNERSHIP DTSCOUNT , 

The customer s h a l l  i n i t i a l l y  designate by E l e c t r i c  Service 
Agreement a F i rm  Service Capacity of a t  l e a s t  500 kVA less 
than: ( a )  t h e  customer's maximum actual  Bi l l ing Capacity 
dur ing the  twelve b i l l i n g  periods immediately preceding ' the 
e l e c t i o n  of t h i s  r a t e  f o r  ex i s t ing  customers, o r  (b) m a x i m  
est imated B i l l i n g  Capacity during the twelve b i l l i n g  periods 
following the  e l e c t i o n  of t h i s  r a t e  fo r  new customers- 

The Customer s h a l l  agree to.  reduce e l e c t r i c  demand t o  o r  below 
t h e  Firm Service  Capacity a t  o r  before the time spec i f ied  by 
the  Company i n  any not ice  of curtailment. The Customer s h a l l  
f u r t h e r  agree not  t o  c rea te  demands i n  excess of Firm Se r r i ce  
Capacity f o r  t h e  durat ion of each curtailment perio6.  The 
customer may increase  e l e c t r i c  demand a f t e r .  .the end of the  
cur ta i lment  per iod a s  speci f ied  by the Company. 

Customers who fu rn i sh  and maintain a transformer subs t a t i o n  
w i t h  con t ro l l ing  and protect ive  equipment, with t h e  exception 
of metering equipment, fo r  the purpose of transforming se rv i ce  
from the Company1 s transmission voltage ( 4 7 , 0 0 0  v o l t s ,  and 
above) o r  primary d i s t r i b u t i o n  voltage (2,400 v o l t s  t o  24,900 
v o l t s )  t o  t he  customer s u t i l i z a t i o n  voltages, s h a l l  r ece ive  a 
monthly-credit of $0.25 per  kVA of Bi l l ing Capacity f o r  
transmission s e r v i c e  and $0.15 per  kVA of Bi l l ing  Capacity f o r  
primary d i s t r i b u t i o n  service.  

The above schedule of  charges s h a l l  be adjusted i n  accordance 
wi th  the Fuel and Purchased Power Adjustment t a r i f f  as  s e t  
f o r t h  beginning on Sheet No. 3 1  through Sheet No. 42 which a r e  
made a p a r t  hereof by express reference as if s e t  f o r t h  
verbatim here in .  

I 

DATE FILED:  September 3 0 ,  1 9 9 2  EFFECTIVE D A T E :  For Service ~ e n d e r e d  0' 

-&z>. 3& and A f t e r  September 9 ,  1992 
I S S U E D  BY: 

Kyle D. White 
.. ..J. r ,  Rates and Regulatory Affa i rs  



PUBLIC U T I L I T I E S  COMMISSION O F  SOUTH DAKOTA 

SLACK HILLS POWER AND .LIGHT COMPA.NY SECTION NO, 3 p  
APID CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 1' 

REPLACES FIRST W I S E D  SHEET NO- lL 
B I L L I N G  CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC-1 
(continued) Page 4 of 5 

PAYMENT 

Net monthly b i l l s  a r e  due and payable twenty ( 2 0 )  days from 
t h e  d a t e  of t h e  b i l l ,  and a f t e r  t h a t  d a t e  the account becomes 
d e l i n q u e n t .  A l a t e  payment charge of 1.5% on the  c u r r e n t  
unpaid  ba lance  s h a l l  apply t o  del inquent  accounts. An 
i n s u f f i c i e n t  check charge of $5.00 s h a l l  apply f o r  re turned  
checks.  I f  a b i l l  i s  not  paid,  the Company s h a l l  have t h e  
r i g h t  t o  suspend se rv ice ,  providing t e n  ( 1 0 )  daysg w r i t t e n  
n o t i c e  o f  such suspension has been given. When s e r v i c e  i s  
suspended f o r  nonpayment of a b i l l ,  a Customer Service Charge 
w i l l  apply.  

CONTRACT P E R I O D  

A p e r i o d  of not  l e s s  than f i v e  (5) years and i f  n o t  then 
te rminated  by a t  l e a s t  one hundred e ighty  (180)  days p r i o r  
w r i t t e n  n o t i c e  by e i t h e r  par ty ,  s h a l l  continue u n t i l  s o  
te rminated .  Where serv ice  i s  being i n i t i a t e d  o r  enlarged and 
r e q u i r e s  s p e c i a l  investment on the  p a r t  of the Company, a 
l o n g e r  p e r i o d  may be required and s h a l l  be as s t a t e d  i n  t h e  
E l e c t r i c  Se rv ice  Agreement. 

TERMS AND CONDITIONS 

Se rv ice  w i l l  b e  rendered under the  Company's General .Rules 
a n d - ~ e ~ u l a  t i o n s  . . '  ! 

Service  provided hereunder s h a l l  be on a continuous b a s i s .  
I f  s e r v i c e  i s  discontinued and then resumed within twelve 
( 1 2 )  months a f t e r  serv ice  was f i r s t  discontinued, t h e  
customer s h a l l  pay a l l  charges tha t  would have been b i l l e d  
i f  s e r v i c e  had not been aiscont inued.  

Curtailment periods w i l l  t yp ica l ly  be f o r  a minimum of s i x  
consecut ive hours with the durat ion and frequency t o  be a t  
the d i s c r e t i o n  of the Company. Daily curtailments w i l l  not  
exceed 1 6  hours t o t a l  and t o t a l  curtailment i n  any calendar  
year  w i l l  not  exceed 4 0 0  hours. 

DATE F I L E D :  S e ~ t e m b e r  3 0 ,  1 9 9 2  EFFECTIVE DA-TE: For Service ~ e n d e r e d  On - -  - 

\ , . and After  September 9 ,  1 9 9 2  
I S S U E D  BY:  

Kyle D .  White 
~ a n a & k ,  Rates and Regulatory ~ f f a i r s  
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PUBLIC UTILITIES COMMISSION OF SOUTK DAKOTA 

B U C K  HILLS POWER iZND LIGHT COMPANY SECTION NO. 3 A  I , D&.PID CI*Y, SOUTH DAKOTA SECOND m S E D  SHEET NO. 16 
REPLACES-FIRST R!3VISED SHEET NO. 16 

I_! B I L L I N G  CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

U T E  No- LDC-1 
Page 5 of 5 

TERMS AND CONDITIONS (continued) 

The Company a t  i t s  option may terminate the Large Demand 
Curtai lable Service Agreement if the  Customer has 
demonstrated an i n a b i l i t y  t o  c u r t a i l  i t s  loads to  the 
Firm Service Capacity when requested by the Company. 

General Service - Large cus tomers with Bi l l ing  Capacities 
which a r e  not l a rge  enough to  provide 500 KVA of c u r t a i l -  
able load w i l l  b e  considered by the Company f o r  LDC service 
on a case-by-case basis .  

Curtai lable service  f o r  Indus t r i a l  Contract Service 
customers i s  avai lable ,  however, the  r a t e s  and conditions 
of service  w i l l  be determined on a case-by-case basis and 
f i l e d  with the South Dakota Public U t i l i t i e s  Commission for  
review ,and approval. . 

TAX ADJUSTMENT 

B i l l s  computed under the above r a t e  w i l l  be increased by the 
applicable proportionate pa r t  of any impost, assessment o r  
charge ,imposed o r  levied by any governmental authority as a 
r e s u l t  of laws o r  ordinances enacted, which i s  assessed o r  
levied on . the  basis of revenue f o r  e l e c t r i c  energy o r  service 
sold,  and/or the volume of energy , generated and sold. 

DATE FILED:' September 3 0 ,  1 9 9 2  EFFECTIVE D A T E :  For Service ~endered  On 

&A>. J& and A£ t e r  September 3 0 ,  1992 
ISSUED B Y :  

Kyle D. White 
I 

Rates and Regulatory A f f a i r s  



EXHIBIT 2 . 

CONTRACT FOR DEVIATION 

T h i s  Exh ib i t  i s  a t t a c h e d  and i n c o r p o r a t e d  i n t o  an  Agreement 

f o r  Large Demand c u r t a i l a b l e  Se rv i ce  between Black H i l l s  Power 

and L i g h t  Company and the ,  Ci ty  of Rapid C i t y .  

1. CREDIT. 

The C i ty  of Rapid C i t y  s h a l l  r e c e i v e  a c r e d i t  e q u a l  t o  $ 2 . 0 0  

pe r  kVA, i f  any, t h a t  B i l l i n g  Capacity exceeds Firm S e r v i c e  

Capaci ty .  This c r e d i t  s h a l l  be i n  a d d i t i o n  t o  t h a t  c r e d i t  

g r a n t e d  under t h e  C u r t a i l a b l e  Load C r e d i t  o p t i o n  A a s  s e t  f o r t h  

i n  R a t e  No. LDC-1, o r  i t s  successor .  

2 .  PENALTY FOR NONCOMPLIANCE. 

The C i ty  of Rapid C i t y  s h a l l  n o t  be  s u b j e c t  t o  t h e  P e n a l t y  

i n  Ra te  No. LDC-1 as a  r e s u l t  of t h e  f i r s t  gene ra t ion  r e l a t e d  

f a i l u r e  dur ing  each c o n t r a c t  year .  The p e n a l t y  f o r  

noncompliance, when imposed, s h a l l  be equa l  t o  f i v e  t i m e s  t h e  

Capaci ty  Charge p e r  kVA, a s  provided f o r  i n  Rate LDC-1. 

The C i ty  of Rapid C i ty  s h a l l  be a l lowed a  g r a c e  p e r i o d  of  1 4  

days  i n  which t o  r e s t o r e  i t s  gene ra t ion  c a p a b i l i t i e s  w i t h o u t  

i n c u r r i n g  any a d d i t i o n a l  pena l ty  when such gene ra to r  f a i l u r e  is  

t h e  r e s u l t  of c a t a s t r o p h i c  f a i l z r e  and i n a b i l i t y  t o  g e n e r a t e  

e l e c t r i c i t y .  

Exhib i t  2 - Page 1 



3 .  TERM. 

The Cont rac t  Pe r iod  s h a l l  run f o r  t h r e e  y e a r s  from t h e  d a t e  

of Agreement and s h a l l  con t inue  t h e r e a f t e r  u n t i l  t e r m i n a t e d  by a  

one y e a r  w r i t t e n  n o t i c e  of e i t h e r  p a r t y .  

Dated t h e  d a t e  and y e a r  f i r s t  above w r i t t e n .  

BLACK HILLS POWER AND LIGHT 

and Chief  0&ratikdg o f f i c e r  

THE C I T Y  O F  RAPID CITY 

Exh ib i t  2 - Page 2 



- m n t  Number 1 .09 .4181470 .01  

1 
contract NO. / G 4 3 /  
Effective Date: 

June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand Curtailable Service Agreement 

("AgreementIf) is entered into this 7jh day of J U ~ C  I 

1993, by and between Black Hills Power and Light Company (IfBlack 

Hillsu) and the City of Rapid City (flCustomerll). 

Black Hills shall supply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located- in Pennington County, South Dakota, 6'200 

Anderson Road, Rapid City, South Dakota, (Old  F a c i l i t y  - West) 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota public Utilities Commission, 

.at which time customer shall curtail and/or generate electric 

power and energy required to meet izs needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60 cycles ,at a 

nominal phase to phase voltage of 480 volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 



Commiss.ion, Ra te  No. LDC-1, Large Demand C u r t a i l a b l e  S e r v i c e .  A 

copy of such r a t e  i s  a t t a c h e d  as Exh ib i t  1. Customer has  e l e c t e d  

t o  pu rchase  a l l  of its e l e c t r i c  power and energy  pu r suan t  t o  t h a t  

r a t e ,  o r  i t s  succes so r .  This  Agreement i s  c o n t i n g e n t  upon 

app rova l  by t h e  South Dakota P u b l i c  U t i l i t i e s  Commission of t h i s  

Con t r ac t  of Devia t ion .  

Customer has  e l e c t e d  no t ice 'Opt ion  A w i t h  t h e  cor responding  

C u r t a i l a b l e  Load C r e d i t  of R a t e  No. LDC-1. Th i s  o p t i o n  a l l ows  

f o r  no p r i o r  n o t i f i c a t i o n .  Customer s h a l l  c u r t a i l  i t s  load  t o  t h e  

Firm S e r v i c e  Capaci ty  o r ,  pay t h e  pena l ty  w i t h i n  t h e  r a t e  upon 1 0  

minutes  n o t i c e .  A l l  r e f e r e n c e s  t o  "a year1' i n  t h i s  Agreement o r  

Ra te  LDC-1 s h a i l  be from t h e  ann ive r sa ry  d a t e  of t h e  i n i t i a t i o n  

of s e r v i c e  c o n s i s t e n t  w i t h  t h i s  Agreement. 

4 .  CUSTOMER'S EQUIPMENT. 

4 . 1  P o i n t  of Del ivery.  Customer s h a l l  i n s t a l l  and main ta in  

a t  i ts  own expense a l l  e l e c t r i c a l  f a c i l i t i e s  on its s i d e  of t h e  

p o i n t  of d e l i v e r y  which a r e  necessary  f o r  t h e  p rope r  r e c e p t i o n  of 

e l e c t r i c  power and energy and f o r  its use  beyond t h a t  p o i n t .  

Customer's f a c i l i t i e s  s h a l l  be of t h e  type  and n a t u r e  which s h a l l  

n o t  i n t e r f e r e  w i th  o t h e r  s e r v i c e  rendered by Black H i l l s  t o  any 

o t h e r  customer.  

4 . 2  Generat inq Equipment. Customer s h a l l  a l s o  be  

r e s p o n s i b l e  a t  i t s  own r i s k  and expense t o  f u r n i s h ,  i n s t a l l  and 

main ta in  i n  good and s a f e  working condi t ion  any g e n e r a t i o n  

equipment, machinery, o r  o t h e r  appara tus  which it deems necessary  

on t h e  customer s i d e  of t h e  i n t e r connec t ion  p o i n t  of e l e c t r i c a l  



power and energy, if any, sufficient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during :those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes ,of providing generation of electric 

power and energy in the event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hillsr distribution system. 

4.4 No Dutv to Inspect. Black Hills shall have no 

responsibility to test and/or inspect Customerrs equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customer's electric facilities, machinery and/or 

apparatus. 

4.5 Testinq and Maintenance of Equipment. Testing shall be 

in compliance with the generator manufacturerCs recommended full 

Load exercising time frame for such equipment, or Customer's 

3 



s t anda rd  o p e r a t i o n  procedure  f o r  such equipment,  whichever i s  

g r e a t e r .  Customer s h a l l  endeavor t o  c o o r d i n a t e  i t s  maintenance 

of such equipment t o  e n s u r e  t h a t  t h e  same o c c u r s  d u r i n g  o f f  peak 

pe r iods  f o r  Black H i l l s .  Customer s h a l l  be  s o l e l y  r e s p o n s i b l e  

f o r  t h e  maintenance of i t s  gene ra t ing  equipment. 

5 .  RATES. 

Black H i l l s  s h a l l  b i l l  and ckstomer s h a l l  pay f o r  a l l  

electric power and energy supp l i ed  hereunder  a t  t h e  r a t e s  and 

charges  due and payable  pursuant  t o  t h e  Black H i l l s t  e l e c t r i c  

Rate No. LDC-1. Customer unders tands  t h a t  t h e  i n i t i a l  r a t e s  and 

terms s e t  f o r t h  i n  t h i s  c o n t r a c t  i n  Rate  No. LDC-1 may be r e v i s e d  

by Black H i l l s  from t i m e  t o  t ime .  Customer a g r e e s  t h a t  i f  Black 

H i l l s  should  du r ing  t h e  t e r q  of t h i s  c o n t r a c t  r e v i s e  o r  e l i m i n a t e  

any such r a t e s  o r  t e rms  a s  s e t  f o r t h  i n  Rate  No. LDC-1 t h a t  such 

changes o r  r e v i s i o n s  s h a l l  be a p p l i c a b l e  t o  Customer f o r  t h e  

balance of t h e  term of t h i s  Agreement. Customer acknowledges 

t h a t  i t s  r a t e  a s  s e t  f o r t h  w i th in  Rate  No. LDC-1 i s  s u b j e c t  t o  

a l l  t e r m s  and c o n d i t i o n s  of Rate No. LDC-1 except  a s  modif ied by 

t h i s  Agreement and/or  t h o s e  terms s e t  f o r t h  i n  t h e  Con t r ac t  of 

Deviation a t t a c h e d  a s  E x h i b i t  2 .  The r a t e  i s  s u b j e c t  t o  r e v i s i o n  

by t h e  South Dakota P u b l i c  U t i l i k i e s  Commission, b u t  t h e  r a t e  

s h a l l  n o t  be e l imina t ed  dur ing  t h e  d u r a t i o n  of t h i s  c o n t r a c t .  

6 .  NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black H i l l s  s h a l l  endeavor t o  mainta in  adequate  and 

continuous s e r v i c e .  However, Black H i l l s  does n o t  gua ran tee  o r  



otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to Customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7- COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of w5y to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. ~ l l  

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 

5 



9 .  INDEMNIFICATION. ' 

Black  H i l l s  s h a l l  n o t  be l i a b l e  f o r  any l o s s ,  damage, o r  

expense  t o  p r o p e r t y  o r  p e r s o n s  as  a  r e s u l t  of  i n j u r y  o r  d e a t h  as  

s u f f e r e d  by Customer, i t s  employees, a g e n t s ,  o r  any t h i r d  p a r t i e s  

who a r e  occupying Customer ' s  p r o p e r t y  r e s u l t i n g  from t h e  

o p e r a t i o n  of any e l e c t r i c a l  equipment o r  f a c i l i t i e s  l o c a t e d  on 

Customer 's  s i d e  of t h e  p o i n t  of d e l i v e r y .  Customer a g r e e s  t o  

indemnify and h o l d  Black H i l l s  harmless  from any such l o s s ,  

damage, i n j u r y ,  o r  d e a t h ,  o r  r e l a t e d  expenses ,  i n c l u d i n g  

r e a s o n a b l e  a t t o r n e y ' s  fees which Black H i l l s  may i n c u r .  

1 0 .  FIRM SERVICE CAPACITY. 

Customer h a s  d e s i g n a t e d  a  Firm S e r v i c e  Capac i ty  of z e r o  kVA. 

During a l l  p e r i o d s  of cu r t a i , lmen t ,  Customer s h a l l  r educe  i t s  

e lect r ic  demand t o  o r  below t h e  Firm S e r v i c e  Capac i ty  a t  o r  

b e f o r e  t h e  t i m e  s p e c i f i e d  by Black H i l l s .  

11. MATTERS OF DEVIATION. 

D e v i a t i o n s ,  i f  a n y ,  under t h i s  Agreement a r e  se t  f o r t h  on 

E x h i b i t  2 a t t a c h e d  h e r e t o  and i nco rpo ra t ed  h e r e i n  by t h i s  

r e f e r e n c e .  

12 .  MISCELLANEOUS. 

1 2 . 1  Assiqnment. Customer may a s s i g n  i t s  r i g h t s  and 

o b l i g a t i o n s  under t h i s  Agreement only  wi th  t h e  w r i t t e n  c o n s e n t  of 

Black H i l l s ,  which c o n s e n t  s h a l l  n o t  be unreasonably  w i t h h e l d .  

12.2 Not ice .  A l l  n o t i c e s  under t h i s  Agreement, e x c e p t  

t h o s e  n o t i c e s  n e c e s s a r y  f o r  c u r t a i l m e n t ,  which may be p rov ided  by 



t e l ephone ,  s h a l l  be i n  w r i t i n g  s e n t  t o  each p a r t y .  t o  t h i s  

Agreement a t  t h e i r  r e s p e c t i v e  address  below: 

Black H i l l s  Power and L i g h t  Company 
A t t e n t i o n :  Rate Department 
6 2 5  Ninth  S t r e e t  
P. 0 .  Box 1400 
Rapid C i t y ,  SD 57709 

C i t y  of Rapid C i t y  
300 S i x t h  S t r e e t  
Rapid C i t y ,  S D  57701 

12.3  E n t i r e  Aqreement and Modif icat ion.  This  Agreement 

c o n s t i t u t e s  t h e  e n t i r e  agreement between t h e  p a r t i e s  and may be  
. . 

amended on ly  by w r i t t e n  agreement p roper ly  executed by bo th  

p a r t i e s .  

I N  WITNESS WHEREOF, t h e  p a r t i e s  he re to  have set  t h e i r  hands 

t h e  d a t e  and y e a r  f i r s t  w r i t t e n  above. 

BLACK HILLS POWER AND LIGHT 
COMPANY /3 

BY 
Eve re t t  E .  Hoyt, ~ r & i d e n t  

and Chief operat in{ O f f i c e r  

RAPID CITY .,A_. 
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E X H I B I T  1 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
I- 'ID CITY, SOUTH DAKOTA 

BILLING CODES 22, 28, 32, AND 38 

SECTION NO. 3 A  
SECOND W I S E D  SHEET NO. 12 

REPLACES' FIRST REVISED SHEET NO. 12 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE NO. LDC- 1 
Page 1 of 5 

AVAILABLE 

At points ;on the Company's existing secondary distribution 
lines supplied by its interconnected transmission system. 

APPLICFLBLE 

At the customerrs election, to any ~&eral Service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options : 

Minimum Prior Minimum Maximum 
Notification Curtailment Lenqth Curtailment Lenqth 

Option A 
Option B 
Option C 

None 
1 hour 
4 hours 

6 hours 
6 hours 
6 hours 

16 hours 
16 hours 
16 hours 

service i s  by Large Demand Curtailable Service Agreement only, 
and is not applicable for t&tporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes~ 

CHARACTER 'OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location 
the cus tomer . 

NET MONTHLY BILL 

Rate 

Capacity Charqe 
$9.25 per kVA of Billing Capacity 

Enerqy Charqe 
All usage at 3.4@ per kWh 

TE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 

2). and After September 9, 1992 
ISSUED BY.: 

Kyle D. White 
Rates and Regulatory A£ fairs 



. .. PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLqCK HILLS POWER AND LIGHT COMPANY SECTION NO. 3~ 
RAPID CITY,  SOUTH DAKOTA SECOND REVISED 'SHEET NO. 13 

REPLACES FIRST REVISED SHEET NO. 13.- 
LLING CODES 22 ,  28, 32, and 38 

. - 
LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC-1 

(continued) Page 2 of 5 
~ i n i m u m  

The Capacity Charge less Curtailable Load c red i t  

Cur ta i l ab le  Load Credit  

The monthly b i l l  s h a l l  be reduced according t o  the  following 
schedule for the.excess,  i f  anyi t ha t  Bi l l ing  Capacity exceeds 
F i r m  Service  Capacity. 

op t ion  A - $5_00..per kVA 
Opt ionB - $4.75:perkVA 
Option C - $4-25 per kVA 

Penalty f o r  Non-Compliance 

I f  a t  any t i m e  a customer f a i l s  to  c u r t a i l  as  requested by t h e  
~ompany; a penalty equal to  f i v e  (51 t i m e s  the  Capacity Charge 
per  kVA f o r  the~maxirnum difference i n  kW t ha t  the  maximum load 
during any curtailment period within the b i l l i n g  period 
exceeds the  F i r m  Service =pacity- I f  more than one 
curtai lment  occurs during a b i l l i n g  period and the  customer 
f u l l y  complies with a t  l e a s t  one curtai-lment request and does 
not f u l l y  comply with a t  l e a s t  one o ther  curtailment request .  
the  penal ty  f o r  non- compliance. w i l l  be:.reduced by mult iplying 
i t  by the  proportion of. the: t o t a l  number. of curtailments wi th  
which the  customer' f a i l e d  to  comply f u l l y  t o  the number of 
curtai lments ordered. . . . . 

DETERMINATION OF B I L L I N G  CAPACITY 

The B i l l i n g  Capacity i n  ahy'month sha l l  be the h ighes t  of the  
following : 

a .  The kilovolt-ampere (kVA) load during the f i f t e e n -  
minute period of maximum use during the b i l l i n g  period; 
o r  

b .  ~ i ~ h t ~  percent (80%) of the highest Bi l l ing Capacity i n  
any of the preceding eleven (11) months; o r  

c.  The F i r m  Service Capacity. 

DATE FILED: September 3.0, 1 9 9 2  EFFECTIVE DATE: For Service Rendered On 

$$a. J& and After September 9 ,  1 9 9 2  
I I S S U E D  BY: 

Kyle D .  White 
~an$&er, Rates and Regulatory Affairs  



PUBLIC U T I L I T I E S  COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY S E m I O N  NO. 3 A  
RLPID CITY,  SOUTH DAKOTA SECOND R E X I S ~  .SHEET NO. 1 4  

REPLACES FIRST RETIsED'sHEET NO. 1 4  
b L L I N G  CODES 2 2 ,  28 ,  3 2 ,  ANT3 38  

LARGE DEMAND CURTAILABLE SERVICE RATE NO- LDC-1 
(continued) Page 3 of 5 

The customer s h a l l  i n i t i a l l y  designate by Elec t r ic  Service 
Agreement a Firm Service Capacity of a t  l eas t  500 kVA l e s s  
than: ( a )  the  customer s maximum actual Bil l ing Capacity 
during the  twelve b i l l i n g  periods immediately preceding 'the 
e l ec t ion  of t h i s  ra te  f o r  exis t ing customers, o r  (b) maximum 
estimated B i l l i n g  Capacity during the twelve b i l l i n g  periods 
following the  e l ec t ion  of t h i s  r a t e  for new customers- 

The Customer s h a l l  agree to , reduce e l ec t r i c  demand t o  o r  below 
the  Firm Service Capacity a t  o r  before the time specif ied by 
the Company i n  any not ice  of curtailment. The Customer s h a l l  
f u r t h e r  agree not t o  c rea te  demands i n  excess of Firm Service 
Capacity f o r  the duration of each curtailment period. The 
customer may increase e l e c t r i c  demand after.:the end of the 
curtai lment period as specified by the Company. 

SUBST,ATION OWNERSHIP DISCOUNT . 

Customers who furn ish  and maintain a transformer substation 
with control l ing and protective equipment, with t h e  exception 
of metering equipment, f o r  the purpose of transforming service 
from the Companyfs transmission voltage (47,000 v o l t s ,  and 
above) o r  primary d i s t r ibu t ion  voltage (2,400 v o l t s  t o  24,900 
v o l t s )  t o  t h e  customer s u t i l i z a t i o n  voltages. s h a l l  receive a 
monthly-credit of $0 -25 per  kVA of Billing Capacity f o r  
transmission serv ice  and $0.15 per kVA of Bi l l ing .Capacity f o r  
primary d i s  t r i b u t i ~ n  service.  

. . 

The above schedule of charges sha l l  b'e adjusted i n  accordance 
with the Fuel and Purchased Power Adjustment t a r i f f  as s e t  
f o r t h  beginning on Sheet No. 31 through Sheet No. 4 2  which a re  
made a pa r t  hereof by express reference as if s e t  for th  
verbatim herein-  

DATE FILED: September 3 0 ,  1 9 9 2  EFFECTIVE DATE: For Service Rendered On 

y43. J& and A f t e r  September 9 ,  1 9 9 2  
I S S U E D  BY:  

, Kyle D. White 
-. ../ r ,  Rates and Regulatory Affairs 



PUBLIC UTILITIES  COMMISSION OF SOUTH DAKOTA 

RLJ-iCK HILLS POWER AND .LIGHT COMPANY . . . . 
SE'CTION NO. 3A 

1 P I D  CITY; SOUTH DAKOTA SECOND REVISED SHEET NO. 1'- 
REPLACES FIRST RFVISED SHEET NO. 1- 

B I L L I N G  CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE RATE NO. LDC-: 
(continued) .Page 4 of 5 

PAYMENT 

Net monthly b i l l s  a r e  due and payable twenty (20)  days from 
t h e  d a t e  of the  b i l l ,  and a f t e r  t ha t  date  the account becomes 
del inquent .  A l a t e  payment charge of 1-5% on. the  current  
unpaid balance s h a l l  apply t o  delinquent accounts. An 
i n s u f f i c i e n t  check charge.of $ 5 - 0 0  s h a l l  apply f o r  returned 
checks. I f  a b i l l  i s  not paid, the Company s h a l l  have the  
r i g h t  t o  susperid service ,  providing ten ( 1 0 )  days wr i t t en  
n o t i c e  of such suspension has been given- When service  i s  
suspended, f o r  nonpayment of a b i l l ,  a Customer Service Charge 
w i l l  apply-  

CONTRACT PERIOD 

A per iod  of not l e s s  than f i ve  ( 5 )  years and i f  not then 
terminated by a t  l e a s t  one hundred eighty (180)  days p r i o r  
w r i t t e n  no t i ce  by e i t h e r  party, s h a l l  continue u n t i l  so  
terminated. Where' service  i s  being i n i t i a t e d  o r  enlarged and 
requ i res  spec i a l  investment on the pa r t  of the Company, a 
longer period may be  required and s h a l l  be as s t a t ed  i n  the  
E l e c t r i c '  Service Agreement. . . . . 

TERMS AND CONDITIONS 

1. . Service w i l l  be  rendered under the  Companyf s General .Rules 
a n d - ~ e ~ u l a  t ions  . . $  ! 

2 .  Service provided hereunder sha l l  be on a continuous bas i s .  
I f  se rv ice  i s  discontinued and then resumed within twelve 
( 1 2 )  months a f t e r  service was f i r s t  discontinued, the  
customer s h a l l  pay a l l  charges that  would have been b i l l e d  
i f  se rv ice  had not been discontinued. 

3 .  Curtailment periods w i l l  typical ly be fo r  a minimum of s i x  
consecutive hours with the duration and frequency t o  be a t  
the  d i sc re t ion  of the Company. Daily curtailments w i l l  not 
exceed 1 6  hours t o t a l  and t o t a l  curtailment i n  any calendar 
year  w i l l  not exceed 4 0 0  hours. 

DATE FILED:  September 30, 1 9 9 2  EFFECTIVE DATE: For Service Rendered On 

~ a n a & ,  Rates and Regulatory .Affairs 



PUBLIC UTILITIES COMMISSION SOUTH 

BLACK HILLS POWER AND LIGHT COMPANY S E m I O N  NO. 3A 
 RAP^ CITY, SOUTH DAKOTA SECOND REVISED SHEET NO. 1 6  

REPLACES FIRST REVISED SHEET NO. 1 6  
,-LLING CODES 22,  28,  32, AND 3 8  

-LARGE DEMAND CURTAILAB LE SERVICE RATE NO. LDC- 1 
(continued) Page 5 of 5 

TERMS AND CONDITIONS (continued) 

The Company a t  i t s  option may terminate the Large Demand 
Cur ta i lab le  Service Agreement i f  the Customer has 
demonstrated an i n a b i l i t y  t3 c u r t a i l  i t s  loads t o  the 
F i r m  Service Capacity when requested by the  Company- 

General Semice - Large customers with ~ i l l i n g  Capacities 
which a r e  not l a rge  enough t o  provide 5 0 0  KVA of c u r t a i l -  
ab le  load .wi l1  be considered by the Company f o r  LDC service 
on a case-by-case basis.  

Curta i lable  service  f o r  Indus t r ia l  Contract.Service 
customers i s  avai lable ,  however, the r a t e s  and conditions 
of serv ice  w i l l  be determined on a case-by-case basis and 
f i l e d  with the South Dakota Public U t i l i t i e s  Commission for  
review and approval. . 

TAX ADJUSTMENT 

B i l l s  computed under the above r a t e  w i l l  be increased by the 
applicable proportionate p a r t  of any impost, assessment o r  
charge4imposed o r  levied by any governmental authority as a 
r e su l t  of l a w s  o r  ordinances enacted, which i s  assessed o r  
levied o n . t h e  basis of revenue f o r  e l e c t r i c  energy o r  service 
sold, and/or the volume of energy generated and sold. 

DATE FILED: September 3 0 ,  1 9 9 2  EFFECTIVE DATE: For Service Rendered On 

-b. Jt& and After September 3 0 ,  1 9 9 2  
ISSUED BY:  

Kyle D .  White 
l a tes and Regulatory A f f a i r s  



EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand curtailable Service between Black Hills Power 

and Light Company and the City of Rapid City. 

1. CREDIT. 

The City of Rapid City ~hal~receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid City shall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 

Exhibit 2 - Page 1 



3 .  ' TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 

and Chief operatiUg Officer 

THE CITY OF RAPID CITY 

~xhibit 2 - Page 2 





. . SOUTH DAKOTA PUBLIC 
.. 

UTl blnES COYMISSION 
1. It ii agreed t h a t  t h e  u t i l i t y  now serving a &n.&nei ifi t h e  territory 

t o  another  u t i l i t y  s h a l l  cont inue  t o  provide se rv ice  a s  long a s  thaz 
cont inues  . i n  t h e  same g e n e r a l  character .  

Increas ing t h e  c a p a c i t y o f  t h e  ent rance  t o  handle i n c r e s s e d u s a g e  o r  an addi- . . .  

t i o n  s h a l l  not  be' considered a change i n  character;  Repldcemenf of a p r e r e i t  
. . . s t r u c t u r e  with. one o f  l i k e  c h a r a c t e r  shall  a l s o  no t  be considered a change i n  . '. '. 

. . character .  . . 
.. ' 

. . . .  . 

The u t i l i t y  c e r t i f i e d  t o  t b e  t e r r i t o r y  s h q l l  have t h e  option t o  se rve  new ' . .  . , .  

s e r v i c e  i n  t h a t  t e r r i t o r y .  , , . 
. . 

. .. 
. . In t h e  event a bu i ld ing  i s  placed an t h e  t&- r i to rY.  bgunhiry between twb u t i l i t e s ,  ' , ' .  ' 

.. .. 
t h a  l o c a t ~ o n  of  t h e  s c r v i c e  ent rance  s h a l l  determine t h e  supp l ie r .  , . ' .  

. . . . 
Where n u t i l i t y  has an underground v i c e  ifist .all .ed as o f  December 29, 1.975, but ' 

does not  have a connected consumer a t  the' s i t e  t h e  u t i l i t y  .wing t h e  URD facil.. , . . % :  

i t i e s  shal.1 provide t h e  s e r v i c e  w h e n i t  i s  requested,. 6 
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I c  i s  a g r e e d  t h  a t  t h e  u t i l i t :  / now s e r v i n g  a consumer i n  t h e  t e r r i t o r y  
c e r t i f i e d  i o  a n o i h e r  u t i l i t y  s h a l l  c o n t i n u e  t o  p r o v i d e  s e r v i c e  a s  long 
as t h a t  s e r v i c e  c o n t i n u e s  i n  t h e  s  am? g e n e r a l  c h a r a c t e r .  

I n c r e a s i n g  t h e  c a p a c i t y  o f . t h e  e n t r a n c e  r o  h a n d l e  i n c r e a s e d  usage  o r  an 
a d d i t i o n  s h a l l  n o t  be  cons idered  a  change i n  c h a r a c t e r .  Replacement of 
a  p r e s e n t  s t r u c t u r e  w i t h  one o f  l i k e  c h a r a c t e r  shal l  a l s o  n o t  b e  cons idered  
a  change i n  c h a r a c t e r .  

The u - c i l i t y  c e r t i f i e d  t o  t h e  t e r r i t o r y  s h a l l  have t h e  o p t i o n  t o  s e n r e  any 
new s e r v i c e  i n  t h a t  r e r r i t o r y .  

I n  t h e  e v e n t  a  b u i l d i n g  i s  p l a c e d  on t h e  t e r r i t o r y  boundary between t w o  
u r i l i t i e s ,  t h e  t e r r i t o r y  i n  which t h e  m a j o r i t y  'of t h e  square  f o o t a g e  e x i s t s  
s h a l l  d e t e r m i n e  t h e  s u p p i - i e r .  r 
Where a  c u s t o m e r  e x t e n d s  i t s  d i s t r i b u t i o n  f a c i l i t i e s  a c r o s s  t h e  t e r r i t o r y  
boundary l i n e  i n t o  a n o t h e r  u t i l f t y  ' s t e r r i r o r y  and s e r v e s  a d d i t i o n a l  load 
i n  t h e  o t h e r  u t i l i t y ' s  t e r r i t o r y ,  Mv'H w i l l  be  exchanged. 

NOTE I t  i s  s e p a r a t e l y  agreed w i t h  West Ri'ver E l e c t r i c  .Association t h a t  
where underground s e r v i c e  i n  P e a c e f u l  P i n e s  Subdiv i s ion  was i n s t a l  led 
a s  of December 29,  1975, b u t  d o e s  n o t  have a connected consumer a t  
t h e  s i t e ,  West R i v e r  ~ l e d t r i c  A s s o c i a t i o n  s h a l l  p rov ide  s e r v i c e  
when it  i s  r e q u e s t e d .  





WEST RIVER ELECTRIC ASSOCIATION, INC. 
80% 412. WALL. SOUTH OdKOiA 577SO BRANCH OFFICE: 32% EAST HINY. 

id: (605) 279-2135 RAPID CITf. %3UTH DAKOTA 57701 

Tel: 

Td. (605) 393 

Sep tember  5 ,  1990  

We a r e  w r i t i n g  t o  i n f o r m  you we p l a n  on  t r z d i n g  y o u r  s e r v i c e  
t o  B l a c k  H i l l s  Power & L i g h t  (BHF&L). We h a v e  t a l k e d  t o  
Damon R e e l  (owner  o f  L e o ' s  Mobi le  Home C o u r t )  and he h a s  a g r e e d  
to. t h e  t r a d e .  M r .  Ree l  d i d  a s k  u s  t o  n o t i f y  you when we were  
r e a d y  t o  do  t h e  t r a d e .  

We a r e  r e a d y  t o  p r o c e e d  w i t h ' t h e  t r a d e .  It w i l l  t a k e  p l a c e  on 
Sep tember  18 ,  1 9 9 0 ,  s t a r t i n g  a t  a b o u t  9 :00  A.M. The re  w i l l  b e  
a  s h o r t  o u t a g e  when t h e  t r a n s f e r  i s  made. 

You w i l l  r e c e i v e  your  f i n a l  b i l l  on O c t o b e r  1. Any d e p o s i t  ycu 
have  w i l l  be  c r e d i t e d  t o  y o u r  f i n a l  b i l l .  The C a p i t a l  C r e d i t s  
you h a v e  a c c r u e d  w i l l  remain  i n  your  name, and w i l l  be  r e f u n d e d  
on  o u r  no rma l  r o t a t i o n .  We recommend t h a t  you s e n d  u s  y o u r  
c u r r e n t  a d d r e s s  e v e r y . f i v e  y e a r s ,  i f  you move, t o  p r o t e c t  y o u r  
C a p i t a l  C r e d i t s .  

We h a v e  a p p r e c i a t e d  s e r v i n g  you, and t h a n k  you f o r  y o u r  
p a t r o n a g e .  I f  you have any q u e s t i o n s  p l e a s e  f e e l  E r e e  t o  c a l l  
me a t  279-2135, o r  Dave Seme?,ad (Rapid  C i t y  Branch Manager)  a t  
393-1500. 

S i n c e r e l y ,  

James J .  P a h l  
G e n e r a l  Nanage r  

JJP /v jm 

cc :  Daman R e e l  
c c :  Gene R a e t z ,  BHP&L 







!+'EST R I V E R  EbEl.:T2lC :ASSnrIATIrjN, INC: . 
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QUIT CLAIM DEED 
DAMON C. REEL and DONNA WYNIA (formerly known as DONNA ROOT), granton 

of Pennington County, State of South Dakota, for and in consideration of One Dollar ($1.00) and 

all other valuable consideration, convey and quit claim to REEL WYNING, L.L.C., a South 

Dakota Limited Liability Company, of 4063 Valley West Drive, Rapid City, South Dakota 

57702, all interest in the foliowing described real estate in the County of Pennington in the State 

of South Dakota. 

Tract B (which includes a portion of Lot 2) of Lot Four (4) of Lot G of the Southeast 
Quarter (SE114) of Section Seventeen (17), Township Two (2) North, Range Seven (7) 
East of the Black Hills Meridi i  Pcnnington County, South Dakota 

Grnratom hereby wnvey to Grantee any after acquired title in the above described 
real estate which may be hermffer acquired by Grantors by operation of law or 
othawise. 

EXEMPT FROM TRANSFER FEE (SDCL 43-4-22(19) 

~ a t t d  this& day of 4 e P 1999. 

Damon C. Reel 

Donna Wynia 

STATE OF SOUTH DAKOTA ) 
):SS 

COUNTY OF PENNINGTON ) 

TRANSFER FEE PAID $ - 
EXEMPT FROM TRANSFER RE. 

On this the & day of a r .  , 1999, before me, the undersigned officer, 
personally appeared DAMON C. REEL; known to me or satisfactorily proven to be the person 
whose name is submibed to the within instrument and acknowledged that he executed the same 
for the purposes therein contained. 

WHEREOF, have hereunto set mv hand and official seal. 



M.?lY. C a r  

SLU"E OF SOUTH DAKOTA ) 
):SS 

COUNTY OF PENNINGTON 1 

0 x 1  this the day of Lb. . 1999, before me, the undersigned officer, 
personally a p e  DONNA WYNIA (formerly known as DONNA ROOT), known to me or 
satisfactorily proven to be the person whose name is subscribed to the within instrument and 
acknowledged that she executed the same for the purposes therein contained. 

WHEREOF, 

Attorney at Law 
2 0 0  Jacksom Btvb, Suite 201 
h p Y  City, SD 57702 
(605) 348-7763 

, I have hereunto set my hand and official seal. * tary Public, South D ota 



R M S E D  11-1-94 

E.% S.E.% SEC. 17 T.2N. R.7E. t ~ ~ q y g : $ ~ ~ .  ,,,,,,,,, ,,,,,., 20- '7H 
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L l l l l a n  Psxa 
Route 4 - ?m 186 
Rapld Clty, SO 57701 

SERTIFICATE OF OHIIERliMlP 
State o f  South Dekotn 
o u n t y  o f  Pennlngton S.E. 

I. L I I I l a n  Pexa, do hereby c n r t l f y  t h a t  I am tho 
owner of tb t r a c t  o f  lend a b n  and deac r lb~ l l  hnreon, t h a t  
tha p l o t  was dons et my raquest f o r  tho purpaslls lndlcotsd 
hereon, and tha t  I do hereby approve !he n l t h l n  p l s t  of sald 
land. 

I n  v l tnoss whereof, I hnve hereunto so t  my hand nnd seal. 

WER:  ..-',;.I,, ,.. f ,.,x .. 
L l l l l m  Pexo 

t o  me t h a t  shs slgnod the same. 
- .  

CERTIFIXTE OF DlRECmR OF EOUAL17ATION 

I, Ulroctar  of Equal l rat lon a1 Pnnnlngton County. da Ferrby 
c a r t l f y  t ha t  I have on record I n  ny off Ice a copy a t  tho r l t h l n  
d e s c r l ~ s d  p la t .  

" t  d a ;&I . , 19 ?JJ . 

'OTFS: - 
' I t l l l t y  Casemnts: 6' an the l o to r l o r  .Ides =f a l l  
'il.18 ~ n d . r m r  l o t  lines. . -  . . 
111 I dmlnago u a 9 m n t s  shmm hsreon s m l l  be 
nnpt tms of a l l  obstructions Including but  
not Ilntltmd t o  bulldlngs, nal ls .  fences, hedgss, 
rrucs, aad shrubs. Thcstr sasenonts grant t o  
a l l  pul r l lc  ~ u t h o r l t l r r s  the r l g h t  t o  ans t ruc t ,  
-perate, m ln te ln ,  Inspect, and repair  such 
improverantr and structuraa as It deems ex- 
pedlrnt t o  f n c l l l t a t r  urafnage fm any sourca. 

ERTIPl5VE OF SbRVEYOR 
Stoto o f  South h k o t a  
County of Pannlngton 5.5. 

I, Jane5 P. Iloeld, Registered Land Surveyor No. 2199 of tha 
Stata of South Oakote, do hereby c e r t i f y  t ha t  bolng so authorlzsd. 
I caused the ~ l t h l n  p l a t  of the land shwn and dascrlbod hsreon tc 
bo ~rads Jndor my responsible d l r e d l m  end suporvlslon uslny the 
a f f l c l a l  reffires a f  Pennlngton County and tha t  t o  the basr o f  n 
knolrlodro and b e l i d  tho x l t h l n  p l a t  i s  e representation of sald 
remrdsAnnd o f  th4 daslmd boundaries and o f  the assmlatsd In- 

I n  nltness whereof. I have hereunto se t  my hand and sael. , 

REGISTEREO LAID SWIVEYOR: 

anwn t o  N t o  ba the p ~ r s m  d85crlbed In  the f o r q o l n g  Insrrursnt 
and achnaledssd t o  n. tnat  he slansd tho same. 























BLACK HILLS  POWER AND LIGHT COMPANY 
P.O. eox l ~ o o  40s OEAOWOOO AVENUE 

RAP10 CITY, S O U M  OAKOTA 5709 

JAMES M A T E R N  
VCE PRESDENT OF AOMWLSTFWTDN 

TELEPHONE 
(=J) 3az.m 

October 25, 1994 

Mr Dave Semerad 
Rapid City Branch Manager 
WREA 
3250 Hwy 44 E 
Rspid City SD 57701 

Dear Dave: 

This is a follow-up to our telephone conversation that we had on Monday, October 24, 1994. 

Black Hills Power and Light Company (BHP&L) is requesting that West River Electric Association 
allow BHP&L to serve a new service to be constructed by Discount Lumber. This building, 
approximately 20 x 40, will be constructed in the southwest corner of the Discount Lumber properiy. 
BHP&L currently serves the buildings associated with the Discount Lumber operation. I am 
including a map for your reference. Other details are: 

Nearest WREA 3-phase line is approximately 400 feet to the east of this proposed 
building. 
This will be a type of storage and light work building. 100 amp panel, 3-phase 
1 20/208. 
Manager of Discount Lumber is Dick Smith. 

Your timely review and approval to allow BHP&L to provide service to this building will be 
appreciated by Discount Lumber & BHPLL. t- 

I will be unavailable for the remainder of this week. Please contact Brian Broucek at 342-3200 for 
your response or if you have any questions. 

Sincerely, 

.d. 
Jim Mattern 
Vice President of Administration 
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PLAT OF LOT I OF K.H.C. SUBDIVISION AND DEDICATED RIGHT-OF-WAY 
FORMERLY AND LCtCkm IN THE EAST OF LW A OF THE NW1/4 SEW4 OF SECTION 5, TIN, R8E, RH.M., 

RAPID CITY, PENNlNGTON COUNTY, SOUTH DAKOTA 

Sudlvy Lanu JS shown hereon 
contalns 12,U51 square tau t  
and 11 haruby dedlcatad as pub l l c  
right-of-way, howavur, sucn 
dedicat ion s h a l l  not  be co-mtruid 
l o  man11 a donilt ion o f  the fuu o f  
sald IanJ. 

~.ERTI~ICATE O? SUHV,EYOR , 61.11~ t ~ i  6,vuth 0 4 p ~ l a  C'uunty ! ~ f  I 'u ! tn i~ ig l t r~~ us 

1, WaIrv11 I.. i ' l~ ik ,  HI~IUII:~I~ 1.d11d Sur\'~1yUr Nu. 1771 i n  the. ''1411. $ 3 1  Snuth O~kOl.l, 'IU hcrcby c e r t i f y  tha t  bulng so authorized, I 
mad, I I I n !  blllV8.y .,,..I r.ilhb86 181.11 1.1 Ih,. land shuwrt .llld ~lc.ncrlbud 111.r1. 11, .111tl lh i t t  thu sdmu 1". I n  a l l  lh lnya,  t rue  and correct .  I n  
~ l t t l v s r .  Wl;r.l~.wl. I !:t.r1'mt11  HI.^ my h.rnrl 

Wtrr,w 8 . .  r i s k ,  t,.l:., L.S. No. 1771 

0 n i l : r s  I :  : .  , 1995, bctoru a ~ ~ ~ : ,  r I lu lary Dublic, pursonally appcarod P lo to r  Van Wlngurdcn, know~ l o  m, 
t c 1  b. Lh.: veraon alcs,crlbo:d i t .  163 ivrcquinq rnstrumullt .and . t c i r i w I ~ : ~ t t ~ ~ I - I  t o  me that hu slqnud thu mamc. 

I. Findnee Of f l cu r  u f  thu c l t y  of  Rapid c i t y ,  do h l robr  c e r t i f y  tha t  ,111 specla1 assussmunts whlch arc l i e n s  upon the w l t h l n  
J ~ s c r i b u u  :ands arta f u l l y  pald accordlnq t o  tho record. o f  my o f f i cu .  ' oJcud 11~ day of  &d&d .-, 1995 MAW F111anc~ Ot f i ce r  n f  thu C i t y  o f  Rapld C l t y  

I 

~ = - ~ F ~ ~ - & ~ ~ @ v C R H I ~ A R D  ~ i E i o T ' B o u t h - b i ~ o ~ ,  fG*ty__uf'~<$n i,@jjFGI-.ii ' 
1 .  ~ i n a n c a  o t f i c u r  of thc c i t y  of  ~ a p l d  c i t y ,  do heruby a u r t i f y  that  a t  an o f f i c i a l  auutlny he ld  on thu day ---A 
1995. the Rapid C i t y  C o m n  C o u ~ ~ c l l  dld, by rusolut lon.  apprcvr the r i t h l n  p la t .  

Dared thl. d- day o f  &&- .. ..-, 1995 Flnance Off lcur  o f  tho C i t y  of  Rapld C l t  







PO. BOX 14W, RRAPID CITY, SOUTH DAKOTA 57709.. . AREA CODE 605.. . Ti3L 3232~ 

J u l y  1 2 ,  1984 

L a r r y  and Caro l  S e i t z  
RR 6 Box 3340 
Rapid C i t y  SD 57701 

Dear E f r  . and Mrs. S e i t z :  

Because West R i v e r  E l e c t r i c  Assn.  ha$  f a c i l i t i e s  a d j a c e n t  t o  you a t  t h e  
Sunnyside  Mobile Home Cour t  ( f o r m e r l y  R e s t  Haven) o n  S t u r g i s  Road, we a r e  
r e q u e s t i n g  them t o  p r o v i d e  e l e c t r i c  s e r v i c e  t o  t h e  rest of t h e  Mobile Home 
Court  u n t i l  w e  h a v e  a d d i t i o n a l  r e a s o n  t o  ex tend  o u r  l i n e  t o  y o u r  l o c a t i o n .  

Your s i t e  i s  i n  t h e  c e r t i f i e d  t e r r i t o r y  of Black H i l l s  Power and  L i g h t  
Company, and we r e s e r v e  t h e  r i g h t  t o  s e r v e  you a t  a n y  t ime  i n  t h e  f u t u r e .  

S i n c e r e l y  yours  

/5&%,??5&g- 
Gene Rae tz  .I' 
D i s t r i c t  Manager 

c c  R.E. F u r o i s  
Jim Pahl 
Doug Mehlhaf f 



I P. 0. BOX I +W, BAPlD CIV, SOUTH DAKOT-4 57769 . . . AREA CODE 605. . . E L .  ~ 2 - 3 ~ ~  

July 12,  1984 

Thorval  A.  S a u t t e r  
WREA 
Box 412 
Wall, SD 57790 

Dear Thor:  

At tached  i s . a  copy of m y  l e t t e r  t o  L a r r y  and Carol  S e i t z .  We a u t h o r i z e  you t o  
p r o v i d e  s e r v i c e  u n t i l  w e  a r e  c l o s e r  t o  t h e i r  s i t e .  A t  t h a t  time, we w i l l  purchase  
t h e  f a c i l i t i e s  you i n s t a l l  t o  s e r v e  them a t  t h e  Sumyside Mobile Home Court .  

Gene R a e t z  
D i s  t r i c r  Manager 

cc  R .E .  F u r o i s  
Jim P a h l  
Doug Mehlhaf f 
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R ELECTRIC ASSOCIATION, INC. 
SoL-,l Dakota 1 1 ,  Pcnnington 
Staking Sheet  - Underground 

WORK ORDER Ni  - 
RETIREMENT W.O. 1 4 0 .  - 

' 

SHEET NO. OF NO. 
LINE -- . LEAD - 
SrAKCD BY -4 DATE-- 
CntCKED BY DATE 

NO LINE 
FT. WIRES f!, 

PRI. O.tl. 

PRI. BURIED & . / 
SEC. 0.14. 

-2- m-f 
SEC. L\URIED a - 
SER. O.H. - ,- - 
SER. BURIED 

S . 0 . X  Temp. Loop . 

s . o . ~  / ~ ~ 3 3 2  ~ e 1 - u .  LOOP 
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WESTRIVER ELECTRIC ASSOCIATION, INC. 
BOX 412. WALL, SOUTH DAKOTA STEQ BRANCH OFFICE: WT t , - ~ .  

Td: (-1 273-2125 CITY. S O O H  DAKOTA 5T; 

T a t  16351 W-E 

November 7 ,  1984 

M r .  Gene Rae t s  
Black H i l l s  Power 6 Light 
Deadwood   venue 
Rapid C i ty ,  SD 57701 

Dear Gene: 

By t h i s  l e t t e r  we a u t h o r i z e  BHPbL t o  provide e l e c t r i c  s e r v i c e  t o  
a  b u i l d i n g  housing a t ruck  shed on proper ty  o f  Mr. 'Hubert Roth S r ,  
i n  t h e ' n o r t h . 4  of Sec t ion  16 ,  R8E, TIN. Because t h e  b u i l d i n g  i s  i n  
t h e  c e r t i f i e d  s e r v i c e  t e r r i t o r y . o f  West River E l e c t r i c  Assoc ia t ion  
we r e s e r v e  t h e  r i g h t  t o  provide  s e r v i c e  t o  t h i s  bu i ld ing  a t  a  l a t e r  
da t e  when we have f a c i l i t i e s  c lo se r  t o  t he  s i t e .  

s i n c e r e l y  your s ,  

Thorval A .  S a u t t e r  
Manager 

. Hubert Roth ST, 4200 Valley Drive 
im Pahl RC O f f i c e  
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-. . . .:-;.:. . . . . . .  b c h g  located. b - k h a  c d i ' f i e d  .t*tory of. #REA in 
, . , . , RSE adj,acent 'G the b& .,&I&y.e- Mth. 

This.'authorizaticm is givon w i t h  tho  undarstanding that i f  a t  
soacltimb in the future we have ' h c i l i t i e s  near this loca t ion  
end wish t o  take over the  service, we can pmchase y o u  f a c i l i t i e s  
a t  th ier  depreciated value and no XIM uould ba g i v a i  in exchange for 
this se rk ice .  

. Jim Pahl 
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BLACK HILLS POWER AND LIGHT COMPANY 
P.O. BOX 1400 429 DEADWOOD AVENUE 

RAPID Cm, S O U H  DAKOTA 57709 

STUART WEVlK 
RAP10 CITY AREA MANAGER 
swewke blackhilk.pawer.com 

March 24, 2000 

Mr. Dave Semerad 
West River Electric Association 
3250 E. Hwy 44 
Rapid City, SD 57703 

Dear Dave: 

This letter is to confirm one of our previous telephone conversations. TCI 
contacted Black Hills Power and Light requesting service to proposed booster stations 
in the Lakota Homes area. I understand these booster stations are located along 
Pahasapa Road, Teton Lane, and Wambli Drive. Black Hills Power and Light 
authorizes West River Electric to provide service to these booster stations. 

This authorization is given with the understanding that if at some time in the 
future Black Hills Power and Light decides to take over this service, we may purchase 
your facilities at their depreciated value and no kwh would be given in exchange. 

Sincerely, 

Stuart Wevik 
Rapid City Area Manager 























P.O. BOX 1400 RAPID CITY,  SOUTH D.4 KOTA - 5 7709 . . . A REA'CODE 60.5. . . TEL.  342 -3280  
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~ h c '  f o l l o w i n g  'are c u s t o m e r s  iq'.WREA t e r r i t o r y  w 'h ich  R l a c k ,  t l i l l s  
Powcr  a n d  L i g h t  Company h a s ' h o o k e d  u p  a n d  i s  s e r v i n g  t e m p o r a r i l y  

, . d u e  t o  o u r  d i s . t r i b u t i o n  b e i n g  c l o s e r :  -. 



BLACK HILLS POWER AND LIGHT COMPANY 
P.O. BOX 14a3 625 NINTH STREET 

RAPID C W ,  SOUTH DAKOTA ST709 

EVEREIT E. H O W  
PRESOMT AND CHEF 
OPERATNG OFFCER 

TELEPHONE 
(6C5) 34& 17CO 

(W 3'2-97a FAY 

August 20, 1999 

Mr. Jim Pahl 
General Manager 
West River Rural Electric Association 
PO Box 41 2 
506 Glenn Street 
Wall, SD 57790-0412 

Re: Rapid City Waste Treatment Plant 

Dear Jim, 

We have given careful consideration to your suggestion that Black Hills Power (BHP) 
has somehow violated state law or a prior informal agreement with West River in 
serving approximately 150kw of load added in 1987 at the Rapid City sewage waste 
treatment plant located along Rapid Creek.east of Rapid City, and I'm sure that it 
comes as no surprise that we do not concur in your position. 

It is my understanding that after a public vote which awarded BHP the right to serve the 
waste treatment facility, BHP began serving the facility when it was initially constructed 
in the 1960s. As a part of the implementation of the assigned service area provisions in 
the 1975 Electric Utility Act, the waste treatment plant was formally considered a 
"frozen customer", and BHP continued to provide sefvice to the facility under the 
statute which states "Each electric utility shall have the exclusive right to provide 
electric service at retail at each and every !ocation where it is serving a customer as of 
March 21, 1975. .  . ." 

It is your contention that when additional load was added at the waste treatment facility 
in 1987, West River was entitled to serve that load because the load was connected 
through a separate electrical entrance on the facility and because the frozen customer 
is located in West Rivets assigned service area. Again, based on the above statutory 
provision, we believe that BHP has the right to serve a customer as it needs electric 
service - including the customer's load growth. We do not believe that the addition of 
a second electric service entrance for the convenience and cost-savings of the 
customer in this instance is a determinative factor in the right to provide electric 
service. 



Mr. Jim Pahl 
Page 2 
August 20,1999 

As a participant in the drafting of the 1975 Electric Utility Act, we recognized that it was 
time to eliminate the costly duplication of electric facilities which had occurred in many 
situations as competing electric suppliers raced to provide service to new customers, 
attempting to claim electric service territory in the process. One of the fundamental 
purposes of the service territory provisions of the 1975 Act was to prevent future 
duplication of facilities. Your position that West River was entitled to serve the load 
growth at the sewage treatment plant in 1987 "flies in the facen of the intent of the 
service territory law in that a situation xould be presented in which two electric 
suppliers would build electric distribution facilities to provide service to the same 
facility. 

I am very familiar, Jim, with the situation in Aberdeen more than 20 years ago where a 
corporation built an addition to an existing building owned by a separate corporation, 

% and the South Dakota Public Utilities Commission ruled that the electric supplier 
(NWPS) serving the initial customer and facility was not entitled to serve the second 
customer and the new part of the building. The decision was purely political at the PUC 
level, and NWPS chose not to appeal the PUC's decision to the circuit court as there 
were overriding issues for NWPS at that time. 1 do not believe that the SDPUC would 
reach the same result in that fact situation today, and the underlying factual situation 
has not been litigated. 

I appreciate your advising me, Jim, of several instances where our firms have agreed to 
allow the other supplier to serve new facilities and customers in the vicinity of a frozen 
customer. I do not believe, however, that agreement of our firms in those instances is 
controlling in the present situation regarding load growth for the waste treatment 
facility. 

Jim, we recognize that for several years re'presentatives of BHP and West River have 
discussed a possible trade of the waste treatment facility for other locations more 
contiguous to BHP's service territory. We are certainly willing to continue those 
discussions, Jim, but we do not agree with your ciaim of a right to serve load growth at 
the waste treatment facility. 

C: John Nooney 


